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are situated in the license area of supply of any
distribution licensee. Hence, it is incorrect to
say that the electricity generated from CGP
consumed by its owner is not part of the total
consumption. The person who consumes the
electricity generated from fossil fuel based
(conventional source of enerqgy) Captive
Generating Plant is also required to include in
its total consumption of electricity generated
from renewable sources as specified by the
Commission. If such person is not consuming the
electricity from renewable sources based
generation, he is required to purchase renewable
energy and consume the same. Thus, the person who
consumes electricity shall have to purchase
renewable energy if he is not fulfilling the
Renewable Purchase Obligation notified by the
State Electricity Regulatory Commission for
fulfillment of RPO. A Division Bench of the
Rajasthan High Court has, in its judgment dated
31. 82012 in 5wt o) Civil Writ Petition
No.2772/2012 and others, on pages 58, 59, and 60,
also held that the renewable purchase obligation
is applicable to captive consumers who consume

electricity from conventional source  based

generation.

[IV] Tariff determination has no relevance to
the applicability of renewable purchase
obligation.
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Part VII of the Electricity Act, 2003,
which consists of Sections 61 to 65, deals with
Tariff Regulations, determination of tariff,
public notice for tariff and subsidy, if any,
desired to be given by the Government. The
various sections of the above Act describe the
functioning of the Commission to carry out tariff
determination. Section 86 falls under Part X of
the Electricity Act, 2003 which pertains to State
Regulatory Commissions. Sections 86(1l)(a) to
86(1) (k) specify different and distinct functions
from each other and are required to be complied

with by the Commission in its entirety.

[V] On the issue as to whether the Renewable
Purchase Obligation applies to purchase of energy

or consumption of energy.

Sections 86(1)(e) specifically provides
that . _the renewable purchase obligation is
applicable to consumption of electricity. The
electricity generated by the Captive Generating
Plants is wultimately consumed by the owner of
such plant and thus falls within the ambit of
consumption, self or from the grid. The person
who consumes the electricity generated from
fossil fuel based (conventional source of energy)
Captive Generating Plant is also required to
include in its total consumption of electricity
generated from renewable sources as specified by

the Commission. If such person consumes the
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electricity generated from renewable sources of
energy from its own captive generating plant, it
is not required to purchase renewable energy.
However, if such person is not consuming the
electricity from renewable sources based
generation, he is required to purchase renewable
energy and consume the same. Thus, the person who
consumes electricity shall have to purchase
renewable energy if he 1is not fulfilling the
Renewable Purchase Obligation notified by the
State Electricity Regulatory Commission for

fulfillment of RPO.

[VI] While opposing contention that co-
generation 1is at par with the renewable
electricity generation, it is submitted that as
per definition under section 2(12) of T“co-
generation', the words ~“process, ~produces' and
“two or more forms of useful energy' are very
important to decide what is co-generation and
whether the same 1is equated with the renewable
source of energy or not. The word “process' which
is included in the aforesaid definition refers to
be methodology/production of electricity Dby
utilizing the input energy from any source and
the same is converted to other forms of energy by
utilization of various plant and machinery. Co-
generation and National generation are the
processes in which the source i.e. input or
source could be conventional viz. coal, oil, gas

or non-conventional viz. wind, solar, bagasse,
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the input is processed and output in the form of
electricity is obtained. Thus, co-generation is a
method which gives two or more output (produced)
of useful energy. The process for co-generation
can utilize any of the sources viz. conventional
energy source (fossil fuel), i.e. coal, oil and
gas, or non-conventional energy source (renewable
energy source) i.e. wind, solar, mini and micro
hydro power plant, biomass, bagasse, and
municipal solid waste. When the input energy
source 1is coal, o0il or gas, the electricity
generated from it 1is called the electricity
generated from conventional sources. Similarly,
the electricity generated from non-conventional
energy sources 1is called electricity generated
from non-conventional sources. The process which
is carried out to convert input energy source
which is in fuel form to electricity and some
other form of energy simultaneously is called co-
generation. The energy source which is input to
co-generation is important to decide whether the
same 1is qualifying for promotion under Section
86(l)(e) of the Act. As mentioned earlier, the
term “co-generation' is defined in section 2(12)
as ~a process which simultaneously produces two
or more forms of wuseful energy (including
electricity)'. The definition of co-generation is
silent about the source, i.e input relevant for
receiving the two outputs which is the end
result. However, as per section 2 of the

Electricity Act, 2003 which contains all
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definitions, the definitions given are qualified
by the express “in this Act, unless the context
otherwise required'. In other words, the
definition given in section 2 of the Act is to be
interpreted in the context of the relevant
provision of the section where the term is used.
Hence, even though section 2(12) does not
indicate the source, in the context of Section
86(1)(e) of the Act, the term ~“co-generation'
shall have the meaning of the process which
simultaneously produces two or more form of
useful energy (including electricity) only from
renewable sources. Thus, the source which is
renewable stated in Section 86(1)(e) of the Act
is important and linked with both co-generation
and generation from renewable sources only, and

being important from environmental point of view.

[VII] Inter alia, learned Senior counsel
referred to provisions of National Electricity
Policy and Tariff Policy notified under Section 3
of the Electricity Act, 2003 also emphasize
promotion of energy from renewable/non-

conventional based generation.

Clause 5.12.1 and 5.12.2 of the Tariff
Policy provide for promotion of non-conventional
sources of energy based generation. Clause 5.12.1
and particularly clause 5.12.2 categorically
bring out that the intent of Section 86(1)(e) of

the Act contemplates promotion of both generation
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and co-generation only from non-conventional and
renewable sources of energy. Clause 5.12.3 when
read in conjunction with the two earlier clauses
makes it clear that the co-generation being
discussed in the subject of promotion is for co-
generation in the Sugar Industry (bagasse) which
would indicate that even the co-generation
mentioned in Section 86(1l)(e) of the Act is
meant to be from renewable source. Clause 6.4(1)
of the Tariff Policy also envisages promotion of
non-conventional sources of energy generation

including co-generation.

12;:1 A reference is made to Availability of the
renewable energy sources in the State by the learned
Counsel that Renewable Purchase Obligation has to be
decided with consideration of the renewable sources
available in the State. According to the Annual Report
FY 2012-2013 of the Ministry of New and Renewable
Energy, the potential of the wind power in the State
of Gujarat is 10609 MW, out of which only 3093 MW of
wind generators have been installed so far. The
potential of Biomass available in the State of Gujarat
is 1221 MW and installed capacity is 31.2 MW as per
the details available from the Gujarat Energy
Development Agency. The potential of Bagasse available
in the State of Gujarat is 350 MW. TERI estimated, the
potential of Solar Power Generation in Gujarat is more
than 10,000 MW, against which the capacity of Solar
Power Projects so far commissioned is only 872.5 MW.

Thus, sufficient potential of renewable energy
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generation is available in the State to meet the
Renewable Purchase Obligation by the obligated party.
Moreover, the GERC has recognized renewable energy
certificate as a valid instrument for fulfillment of
Renewable Purchase Obligation by the obligated
entities. The National Action Plan on Climate Change
of the Government of India also stipulated that the
State Electricity Regulatory Commission shall fix
minimum renewable purchase standards at 5% for the

year 2010-2011, to be increased by 1% each year for 10

years.
12.2 As regards the order of the Appellate
Tribunal in the <case of Century Rayon, dated

26.4.2010, it is submitted that the said order is not
applicable to a CPP who is not co-generating plant.
Moreover, the order of the Appellate Tribunal dated

26.4.2010 was pronounced after the impugned order

dated 17.4.2010.

12.3 The following judgments are relied upon on

behalf of the respondent:

[i] Tata Power Company Limited vs. Reliance
Energy Limited and others, reported in (2009) 16

Supreme Court Cases 659

[1ii] Ambuja Cements Limited vSs. Rajasthan
Electricity Regulatory Commission, by Judgment
and order dated 31.8.2012, a Division Bench

consisting of Hon'ble the Chief Justice Mr. Arun
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Mishra [as His Lordship then was] and Hon'ble Mr
Justice Narendra Kumar Jain of the High Court of

Judicature for Rajasthan at Jaipur, Bench Jaipur.

13 In rejoinder, it is submitted on behalf of
the petitioners, while denying the averments made in
the affidavit-in-reply, that, irrespective of any such
alleged Action Plan, policies or formulations, the
impugned Regulations need to be consistent with the
Constitution, the Act and the Rules. A plain reading
of Section 9 of the Act excludes CPPs from the
Regulatory Control of the respondent except to the
extent of the proviso thereto, and they are not
covered under Section 86 of the Act. Paragraph 6.4 of
the National Tariff policy contemplates procurement of
power from the renewable energy sources by
Distribution Companies. The said policy does not
contemplate procurement of power by captive power
plants. That, CPPs are not Distribution Companies as
defined under the Act and paragraph 6.4 squarely
excludes applicability of the provisions of national
Tariff Policy to the CPPs. Similarly, Paragraph 3 of
para SelleeuOfumtle mmlabionalesbleciricity Policy
contemplates promotion of arrangements between the co-
generator and the concerned distribution licensee for
purchase of surplus power from plants having co-
generation process and para 5.12 does not contemplate
purchase of power from the Renewable Energy Sources by
the CPPs. It is reiterated that RECs is impractical
and unworkable. That, RECs cannot be a substitute for

the power requirement of the CPPs.
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13.1 It is submitted that under clause 2(2), co-
generation is included in the definition of Renewable
Energy in Notification dated 23.03.2007 issued by
Rajasthan Electricity Regulatory Commission and
further clause 3(p) about purchase / sale of renewable
energy also included co-generation distinguishing and
segregating purchase / sale of Aelectricity component®©
RE sources including co-generation. Therefore, law

laid down in the case of Ambuja Cement [supra] will

not be applicable.

14 In order to adjudicate the issues involved
in these petitions, it is necessary to advert to the
Statement of Objects and Reasons of the Electricity

Act, 2003 and other relevant provisions, which read as

under:

agtatement of Objects and Reasons

The Electricity Supply Industry in India is
presently governed by three enactments, namely, the
Indian Electricity Act, 1901, the Electricity
(Supply) Act, 1948, the Electricity Regulatory

Commissions Act, 1998.

Lol Stxex
1.2 =xxx
1.3 =xxx
25 XXX
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S With the policy of encouraging private
sector participation in generation, transmission and
distribution and the objective of distancing the
regulatory responsibilities from the Government to
the Regulatory Commissions, the need for harmonising
and rationalising the provisions in the 1Indian
Electricity Act, 1901, the Electricity (Supply) Act,
1948, and the Electricity Regulatory Commissions
Act, 1998, in a new self-contained comprehensive
legislation arose. Accordingly, it became necessary
to enact a new legislation for regulating the
electricity supply industry in the country which
would replace the existing laws, preserve its core
features other than those relating to the mandatory
existence of the State Electricity Board and the
responsibilities of the State Government and the
State Electricity Board with respect to regulating
licensees. There is also need to provide for newer
concepts like power trading and open access. There
is also need to obviate the requirement of each
State Government to pass its own Reforms Act. The
Bill has progressive features and endeavours to
strike the right balance given the current realities
of the power sector in India. It gives the State
enough flexibility to develop their power sector in
the manner they consider appropriate. The
Electricity Bill, 2001 has been finalised after
extensive discussions and consultations with the

States and all other stake holders and experts.

4. The main features of the Bill are as

follows:-
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[i] Generation is being delicensed and captive
generation is being freely permitted. Hydro projects
would, however, need approval of the State
Government and clearance from the Central
Electricity Authority which would go into the issues

of dam safety and optimal utilisation of water

resources.

[1i] There would be a Transmission Utility at
the Central as well as State level, which would be a
Government company and have the responsibility of
ensuring that the transmission network is developed
in a planned and coordinated manner to meet the
requirements of the sector. The load dispatch
function could be kept with the Transmission
Utility or separated. In the case of separation the
load despatch function would have to remain with a

State Government organisation/company.

[1i3] There is provision for private

transmission licensees.

[iv] There would be open access in transmission
from the outset with provision for surcharge for
taking care of current level of cross subsidy with

the surcharge being gradually phased out.
[v] Distribution licensees would be free to
undertake generation and generating companies would

be free to take up distribution licensees.

[vi] The State Electricity Regulatory
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Commissions may permit open access in distribution

in phases with surcharge for -

[a] current level of cross subsidy to be
gradually phased out along with cross

subsidies; and
[b] obligation to supply.

[vii] For rural and remote areas stand alone

systems for generation and distribution would be

permitted.
[viii] For rural areas decentralised management
of distribution through Panchayats, Users

Associations, Cooperatives or Franchisees would be

permitted.

[ix] Trading as a distinct activity is being
recognized with the safeguard of the Regulatory
Commissions being authorized to fix ceilings on

trading margins, if necessary.

[%] Where there is direct commercial
relationship between a consumer and a generating
company or a trader the price of power would not be
regulated and only the transmission and wheeling

charges with surcharge would be regulated.

[xi] There is provision for a transfer scheme
by which company/companies can be created by the
State Government from the State Electricity Boards.

The State Governments have the option of continuing
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with the State Electricity boards which under the
new scheme of things would be a distribution
licensee and the State Transmission Utility which
would also be owning generation assets. The service
conditions of the employees would as a result of
restructuring not be inferior.

(xii) An Appellate Tribunal has been created for
disposal of appeals against the decision of the CERC
and State Electricity Regulatory Commissions so that
there is speedy disposal of such matters. The State
Electricity Regulatory Commission 1is a mandatory

requirement.

[xiii] Provisions relating to theft of

electricity have a revenue focus.

5 X XX

6. XX XX
Preamble

aAn Act to consolidate the 1laws relating to
generation, transmission, distribution, trading and
use of electricity and generally for taking measures
conducive to development of electricity industry,
promoting competition therein, protecting interest
of consumers and supply of electricity to all areas,
rationalisation of electricity tariff, ensuring
transparent policies regarding subsidies, promotion
of efficient and environmentally benign policies,
constitution of Central Electricity Authority,
Regulatory Commissions and establishment of

Appellate Tribunal and for matters connected there
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with or incidental thereto.

2, Definitions:- In this Act, unless the context

otherwise requires-

[3] ©area of supply© means the area within which a
distribution licensee is authorised by his licence

to supply electricity.

[4] C©Appropriate Commission© means the Central
Regulatory Commission referred to in sub-section (1)
of section 76 or the State Regulatory Commission
referred to in section 82 or the Joint Commission

referred to in section 83, as the case may be.

[8] ©Captive generating plant® means a power plant

set up by any person to generate electricity
primarily for his own use and includes a power plant
set up by any co-operative society or association of
persons for generating electricity primarily for use
of members of such co-operative society or

association;

[12] ©Cogeneration©® means a process which

simultaneously produces two or more forms of useful

enerqgy (including electricity);

[13] ©company© means a company formed and
registered under the Companies Act, 1956 (1 of 1956)
and includes any body corporate under a Central,

State or Provincial Act.

[14] ©consumer® means any persons who is
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supplied with electricity for his own use by a
licensee or the Government or by any other person
engaged in the business of supplying electricity to
the public under this Act or any other law for the
time being in force and includes any person whose
premises are for the time being connected for the
purpose of receiving electricity with the works of a
licensee, the Government or such other persons, as

the case may be;

[17] Adistribution licensee® means a licensee
authorised to operate and maintain a distribution
system for supplying electricity to the consumers in

his area of supply;
[23] "electricity" means electrical energy-

[a] generated, transmitted, supplied or

traded for any purpose; or

[b] wused for any purpose except the

transmission of a message;

[29] "generate" means to produce electricity
from a generating station for the purpose of giving
supply to any premises or enabling a supply to be so

given;

[32] "grid" means the high volt age backbone
system of inter-connected transmission lines, sub-

station and generating plants;

[46] "notification" means notification
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published in the Official Gazette and the

expression "notify" shall be construed accordingly;

[47] "open access" means the non-discriminatory
provision for the wuse of transmission 1lines or
distribution system or associated facilities with
such lines or system by any licensee or consumer or
a person engaged in generation in accordance with
the regulations specified by the Appropriate

Commission;

[49] "person" shall include any company or body
corporate or association or body of individuals,

whether incorporated or not, or artificial juridical

person;

[52] "prescribed" means prescribed by rules

made by the Appropriate Government under this Act;

[571] "regulations" means regulations made under
this Act;
[62] "specified" means specified by

regulations made by the Appropriate Commission or

the Authority, as the case may be, under this Act;

[63] "stand alone system" means the electricity
system set-up to generate power and distribute
electricity in a specified area without connection

to the grid;

[64] State Commission" means the State

Electricity Regulatory Commission constituted under
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sub-section (1) of section 82 and includes a Joint
Commission constituted wunder sub-section (1) of

section 83;

[70] "supply", in relation to electricity,

means the sale of electricity to a 1licensee or

consumer;

Part II Section 3 of Act, 2003

National Electricity Policy and Plan

3 XX XX

4. The Central Government shall, after
consultation with the State Governments, prepare and
notify a national policy, permitting stand alone
systems (including those based on renewable sources
of energy and non-conventional sources of energy)

for rural areas.

Part III Generation of Electricity

T Generating company and requirement for setting

up of generating station.

8. Hydro-electric generation.

9. Captive Generation.

[1] Notwithstanding anything contained in this Act,
a person may construct, maintain or operate a

captive generating plant and dedicated transmission

Page 49 of 98

- Downléaded OT:I.: Tue Oct 18 15:19:37 IST EZ




C/SCA/171/2011 CAV JUDGMENT

lines:

Provided that the supply of electricity from the
captive generating plant through the grid shall be
regulated in the same manner as the generating

station of a generating company.

Provided further that no licence shall be required
under this Act for supply of electricity generated
from a captive generating plant to any licencee in
accordance with the provisions of this Act and the
rules and regulations made thereunder and to any
consumer subject to the regulations made under sub-

section (2) of section 42.

[2] Every person, who has constructed a captive
generating plant and maintains and operates such
plant, shall have the right to open access for the
purposes of carrying electricity from his captive
generating plant to the destination of his use:
Provided that such open access shall be subject to
availability of adequate transmission facility and
such availability of transmission facility shall be
determined by the Central Transmission Utility or
the State Transmission Utility, as the case may be:
Provided further that any dispute regarding the
availability of transmission facility shall be

adjudicated upon by the Appropriate Commission.

11. Directions to generating companies:-

[1] The Appropriate Government may specify that a

generating company shall, in extraordinary
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circumstances, operate and maintain any generating

station in accordance with the directions of that

Government.

Part VII Tariff

61. The Appropriate Commission shall, subject to
the provisions of this Act, specify the terms and
conditions for the determination of tariff, and in

doing so, shall be guided by the following, namely:-

[a] the principles and methodologies specified
by the Central Commission for determination of

the tariff applicable to generating companies

and transmission licensees;

[b] the generation, transmission, distribution
and supply of electricity are conducted on

commercial principles;

[¢] the factors which would encourage
competition, efficiency, economical use of the
resources, good performance and optimum

investments;

[d] safeguarding of consumers®© interest and at
the same time, recovery of the cost of

electricity in a reasonable manner;

[e] the principles rewarding efficiency in

performance;

[f] multi year tariff principles;
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[g] that the tariff progressively reflects the
cost of supply of electricity and also, reduces
and eliminates <cross-subsidies within the
period to be specified by the Appropriate

Commission;

[h] the promotion of co-generation and

generation of electricity from renewable

sources of energy;

[i] the National Electricity Policy and tariff

policy:

Provided that the terms and conditions for
determination of tariff under the Electricity
(Supply) Act, 1948, the Electricity Regulatory
Commission Act, 1998 and the enactments
specified in the Schedule as they stood
immediately before the appointed date, shall
continue to apply for a period of one year or
until the terms and conditions for tariff are
specified under this section, whichever is

earlier.

62. Determination of tariff;- (1) The Appropriate
Commission shall determine the tariff in accordance

with provisions of this Act for -

[a] supply of electricity by a generating
company to a distribution licensee: Provided
that the Appropriate Commission may, in case of

shortage of supply of electricity, £fix the
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86.

minimum and maximum ceiling of tariff for sale
or purchase of electricity in pursuance of an
agreement, entered into between a generating
company and a licensee or between licensees,
for a period not exceeding one year to ensure

reasonable prices of electricity;

[b] transmission of electricity ;

[c] wheeling of electricity;

[d] retail sale of electricity.

Provided that in case of distribution of
electricity in the same area by two or more
distribution licensees, the Appropriate
Commission may, for promoting competition among
distribution licensees, £l only maximum
ceiling of tarift for retail sale of

electricity.

Provided that in case of distribution of
electricity in the same area by two or more
distribution licensees, the Appropriate
Commission may, for promoting competition among
distribution licensees, £ only maximum
ceiling of tariff for retail sale of

electricity.

Functions of State Commission;- [l] The State

Commission shall discharge the following functions,

namely:
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[a] determine the tariff for generation,
supply, transmission and wheeling of
electricity, wholesale, bulk or retail, as the
case may be, within the State: Providing that
where open access has been permitted to a
category of consumers under section 42, the
State Commission shall determine only the
wheeling charges and surcharge thereon, if any,

for the said category of consumers;

[b] regulate electricity purchase and
procurement process of distribution licensees
including the price at which electricity shall
be procured from the generating companies or
licensees or from other sources through 46
agreements for purchase of power for

distribution and supply within the State;

[c] facilitate intra-state transmission and

wheeling of electricity;

[d] issue licences to persons seeking to act
as transmission licensees, distribution
licensees and electricity traders with respect

to their operations within the State;

[e] promote co-generation and generation of
electricity from renewable sources of energy by
providing suitable measures for connectivity
with the grid and sale of electricity to any
person, and also specify, for purchase of
electricity from such sources, a percentage of

the total consumption of electricity in the area
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of a distribution licence;

[f] adjudicate upon the disputes between the
licensees, and generating companies and to

refer any dispute for arbitration;

[g] 1levy fee for the purposes of this Act;

[h] specify State Grid Code consistent with
the Grid Code specified under clause (h) of

sub-section (1) of section 79;

[1i] specify or enforce standards with respect
to quality, continuity and reliability of

service by licensees;

[j] £ix the trading margin in the intra-State
trading of electricity, 1 f considered,

necessary; and

[k] discharge such other functions as may be

assigned to it under this Act.

[2] The State Commission shall advise the State

Government on all or any of the following matters,

namely :-

[i] promotion of competition, efficiency
and economy in activities of the electricity

industry;

[ii] promotion of investment in

electricity industry;
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[1ii)] reorganization and restructuring of

electricity industry in the State;

[iv] matters concerning generation,
transmission, distribution and trading of
electricity or any other matter referred to the

State Commission by that Government.

[3] The State Commission shall ensure transparency
while exercising its powers and discharging its

functions.

[4] In discharge of its functions the State
Commission shall be gquided by the |National
Electricity Policy, National Electricity Plan and

tariff policy published under section 3.9

181. Powers of State Commissions to make regulationst
[1] the State Commissions may, by notification, make
regulations consistent with this Act and the rules

generally to carry out the provisions of this Act.

[2] In particularly and without prejudice to the
generality of the power contained in sub-section
(1), such regulations may provide for all or any of

the following matters, namely........:-

National Action Plan on Climate Change

4.2.2 Grid Connection Systems

The Electricity Act and the National Tariff Policy,
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2006 provide for both the Central Electricity
Regulatory Commission (CERC) and the State
Electricity Regulatory Commissions (SERC) to
prescribe a certain percentage of total power
purchased by the grid from renewable based sources.
It also prescribes that a preferential tariff may be

followed for renewable based power.

The following enhancements in the regulatory/tariff
regime may be considered to help mainstream
renewables based sources in the national power

system:

[i] A dynamic minimum renewable purchase
standard (DMRPS) may be set, with escalation each
year till a pre-defined level is reached, at which
time the requirements may be revisited. It is
suggested that starting 2009-10, +the national
renewables standard excluding hydropower with
storage capacity in excess of daily ©peaking
capacity, or based on agriculture based renewables
sources that are used for human food may be set at
5% of total grids purchase, to increase by 1% each
year for 10 years. SERCs may set higher percentages

than this minimum at each point in time.

[as3:] Central and state governments may set up a
verification mechanism to ensure that renewables
based power is actually procured as per the
applicable standard (DMRPS or SERC specified).
Appropriate authorities may also issue certificates
that procure renewables based power in excess of the

national standard. Such certificates may be
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tradeable, to enable utilities falling short to meet
their renewable standard obligations. In the event
of some utilities still falling short, penalties as
may be allowed under the Electricity Act 2003 and

rules thereunder may be considered.

[1ii] Procurement of renewables based power by
the SEBs/other power utilities should, in so far as
the applicable renewable standard (DMRPS or SERC
specified) is concerned, be based on competitive
bidding, without regard to scheduling, or the
tariffs of conventional power (however determined).
Further, renewables based power may, over and
above, the applicable renewables standard, be
enabled to compete with conventional generation on
equal Dbasis (whether bid tariffs or cost-plus
tariffs), without regard to scheduling (i.e.
renewables based power supply above the renewables
standard should be considered as displacing the
marginal conventional peaking capacity). All else
being equal, in such cases, the renewables based
power should be preferred to the competing

conventional power.

Non-conventional Energy Sources

5:2420 Feasible potential of non-conventional
energy resources, mainly small hydro, wind and bio-
mass would also need to be exploited fully to create
additional power generation capacity. With a view to
increase the overall share of non-conventional
energy sources in the electricity mix, efforts will

be made to encourage private sector participation
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through suitable promotional measures.

Captive Generation.

5:2:2%, The liberal provision in the Electricity
Act, 2003 with respect to setting up of captive
power plant has been made with a view to not only
securing reliable, quality and cost effective power
but also to facilitate creation of employment
opportunities through speedy and efficient growth of

industry.

5.2582%5 The provision relating to captive power
plants to be set up by group of consumers is
primarily aimed at enabling small and medium
industries or other consumers that may not
individually be in a position to set up plant of
optimal size in a cost effective manner. It needs to
be noted that efficient expansion of small and
medium industries across the country would lead to

creation of enormous employment opportunities.

52«26 A large number of captive and standby
generating stations in India have surplus capacity
that could be supplied to the grid continuously or
during certain time periods. These plants offer a
sizeable and potentially competitive capacity that
could be harnessed for meeting demand for power.
Under the Act, captive generators have access to
licensees and would get access to consumers who are
allowed open access. Grid inter-connections for

captive generators shall be facilitated as per
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section 30 of the Act. This should be done on
priority basis to enable captive generation to
become available as distributed generation along the
grid. Towards this end, non-conventional energy
sources including co-generation could also play a
role. Appropriate commercial arrangements would need
to be instituted between licensees and the captive
generators for harnessing of spare capacity energy
from captive power plants. The appropriate
Regulatory Commission shall exercise regulatory
oversight on such commercial arrangements between
captive generators and licensees and determine
tariffs when a licensee is the off-taker of power

from captive plant.?

5.12 Cogeneration and non-conventional enerqgy
sources
5.12% Non-conventional sources of energy being

the most environment friendly there is an urgent
need to promote generation of electricity based on
such sources of energy. For this purpose, efforts
need to be made to reduce the capital cost of
projects based on non-conventional and renewable
sources of energy. Cost of energy can also be
reduced by promoting competition within such
projects. At the same time, adequate promotional
measures would also have to be taken for development
of technologies and a sustained growth of these

sources.

5.12.2 The Electricity Act 2003 provides that co-

generation and generation of electricity from non-
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conventional sources would be promoted by the SERCs
by providing suitable measures for connectivity
with grid and sale of electricity to any person and
also by specifying, for purchase of electricity from
such sources, a percentage of the total consumption
of electricity in the area of a distribution
licensee. Such percentage for purchase of power from
non-conventional sources should be made applicable
for the tariffs to be determined by the SERCs at the
earliest. Progressively the share of electricity
from non-conventional sources would need to be
increased as prescribed by State Electricity
Regulatory Commissions. Such purchase by
distribution companies shall be through competitive
bidding process. Considering the fact that it will
take some time before non-conventional technologies
compete,in terms of cost, with non-conventional

sources, the Commission may determine an appropriate

differential in prices to promote these
technologies.
5.1283 Industries in which both process heat and

electricity are needed are well suited for
cogeneration of electricity. A significant potential
for cogeneration exists in the country, particularly
in the sugar industry. SERCs may promote
arrangements between the co-generator and the
concerned distribution 1licensee for purchase of
surplus power from such plants. Cogeneration system
also needs to be encouraged in the overall interest

of energy efficiency and also grid stability.

Tariff Policy
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6.3 Harnessing captive generation.

Captive generation is an important means
to making competitive power available. Appropriate
Commission should create an enabling environment
that encourages captive power plants to be connected

to the grid.

Such captive plants could inject surplus
power into the grid subject to the same regulation
as applicable to generating companies. Firm supplies
may be bought from captive plants by distribution
licensees using the guidelines issued by the Central

Government under section 63 of the Act.

The prices should be differentiated for
peak and off-peak supply and the tariff should
include variable cost of generation at actual levels

and reasonable compensation for capacity charges.

Alternatively, a frequency based real time
mechanism can be used and the captive generators can
be allowed to inject into the grid under the ABT

mechanism.

Wheeling charges and other terms and
conditions for implementation should be determined
in advance by the respective State Commission, duly

ensuring that the charges are reasonable and fair.

Grid connected captive plants could also

supply power to non-captive users connected to the
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grid through available transmission facilities based
on negotiated tariffs. Such sale of electricity
would be subject to relevant regulations for open

access.

6.4 Non-conventional sources of energy generation

including Co-generation:

[1] Pursuant to provisions of section 86(1)(e)
of the Act, the Appropriate Commission shall fix a
minimum percentage for purchase of energy from such
sources taking into account availability of such
resources in the region and its impact on retail
tariffs. Such percentage for purchase of energy
should be made applicable for the tariffs to be
determined by the SERCs latest by April 1, 2006.

It will take some time before non-conventional
technologies can compete with conventional sources
in terms of cost of electricity. Therefore,
procurement by distribution companies shall be done
at preferential tariffs determined by the

Appropriate Commission.

[2] Such procurement by Distribution Licensees
for future requirements shall be done, as far as
possible, through competitive bidding process under
Section 63 of the Act within suppliers offering
energy from same type of non-conventional sources.
In the loné—term, these technologies would need to

compete with other sources in terms of full costs.

[3] The Central Commission should 1lay down
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guidelines within three months for pricing non-firm
power, especially from non-conventional sources, to

be followed in cases where such procurement is not

through competitive bidding.

15 At the outset, scope and analysis of the
Electricity Act, 2003 was considered by the Apex Court

in the case of Tata Power Company Limited vs. Reliance

Energy Limited and others, reported in (2009) 16

Supreme Court Cases 659. The Apex Court held that the
Act, as qa result of poor performance of State
Electricity Boards, was enacted with a view to
encourage participation of private sector and lays
down policies for generation, transmission and
distribution of electricity. The Central Government
intended to have an independent body for determination
of tariff in a professional manner and for this reason
the Act provided for establishment of Electricity

Regulatory Commission. The Apex Court has also

outlined the salient features of the Act viz. (i)
delicensing of  power generation, (ii) general
permission for captive generation, (iii) only

concurrence 1is required in case of hydro-electric
generation, (iv) open access in transmission, (V)
separation of power generation from transmission and
distribution, and (vi) trading in electricity subject
to obtaining of licence, and, thus, the Act provides
for measures which are conducive to development of
electricity industry, generation of power and
promotion of competition. The Apex Court envisaged a

kind of problem for Ggenerating companies from
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licensing regime and, this being the primary object of
the Act, while interpreting any of the provisions of
the Act, the avowed objects are to be kept in mind.
While holding that the activities of the generating
companies are beyond the purview of the licensing
provisions, the Apex court followed the principle of

purposive construction.

16 In a batch of Civil Writ Petition No. 2772

of 2012 and others, in the case of Ambuja Cements

Limited VS. Rajasthan Electricity Requlatory

Commission, by judgment and order dated 31.8.2012, a
Division Bench consisting of Hon'ble the Chief Justice
Mr. Arun Mishra [as His Lordship then was] and Hon'ble
Mr Justice Narendra Kumar Jain of the High Court of
Judicature for Rajasthan at Jaipur, Bench Jaipur, upon
a challenge to the Regulations framed, namely,
Regulations 4 and 5 pertaining to renewable energy
obligation and payment of surcharge for shortfall
obligation by notification dated 23.3.2007 issued by
the Rajasthan Electricity Regulatory Commission in
exercise of power under Section 86(1l)(e) read with
Section 181 of the Electricity Act, 2003, imposing
obligation on the captive power plants and open access
consumers to purchase minimum energy from renewable
sources and to pay surcharge in case of short-fall in
meeting out the RE obligation, be declared ultra vires
Sections 7, 9, 86(1l)(a) and (e) and 181 of the Act of
2003, Articles 14, 19(1)(g) of the Constitution of
India, National Electricity Policy, 2005 and Tariff
Policy 2006, inter-alia, contending that the
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Regulatory Commission had no authority to issue
notification to non-licensee like the petitioners in
these petitions, namely, CPP or CGP and, upon
consideration of similar contentions raised
hereinabove in all these petitions and considering
various provisions of the Electricity Act, 2003, Rules

and Regulations framed thereunder, held as under:

aIn the light of the aforesaid provisions, it is
apparent that thrust of the Act of 2003,
provisions contained in the National
Electricity Policy, 2005 and the Tariff Policy,
2006 is to ensure that there is no 1licensing of
captive power generation of energy and generating
company  may establish, operate and maintain
generating station without obtaining a license under
the Act of 2003; at the same time, there is need to
promote co-generation and generation of electricity
from non-conventional sources; it 1is provided in
Para 6.4 of Tariff Policy, Para 5.12.2 of the
National Electricity Policy and Section 86(1)(e) of
the Act of 2003 that the Regulatory Commission shall
fix minimum percentage for purchase of energy from
such sources taking into account availability of
such resources in the region and its impact on
retail tariffs; non-conventional technologies cannot
compete with conventional sources in terms of cost
of electricity, as such, Regulatory Commission has

power to determine the preferential tariffs.

The submission raised by the petitioners
is that under section 7 of the Act of 2003, the

generating company can establish, operate and
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maintain generating station including captive power

plant without obtaining a license; section 9
contains non-obstante clause; licensing is
contemplated only to transmit electricity,

distribute electricity or wundertake trading in
electricity as provided under section 12 and
license can be granted under section 14 for the
aforesaid purposes and thus, licensees stand on
different footing and the industries like
petitioners having independent captive power plants
cannot be treated alike licensees as they are not
required to obtain license for setting up captive
power plants and they have to be given free play and
cannot be obligated to purchase energy from
renewable sources; for regulation of supply,
distribution, consumption or use of electricity,
directions are contemplated to the licensee alone
under section 23 of the Act of 2003 and no
directions could have been given by the Regulatory
Commission to the petitioners having captive power
plants to purchase energy from renewable source as
they are not licensees; they could not be treated
alike 1licensees and thus, imposition of RE
obligation through impugned Regulations cannot be

sustained.

In our opinion, obligations upon licensee
are different and merely by the fact that no license
is required to be obtained by the petitioners for
establishing, operating and maintaining captive power
plant by virtue of Sections 7 and 9 of the Act of
2003, it cannot be inferred that the petitioners

involved in the manufacture of various industrial
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activities such as cement, textile, chemical,
clinker, guwar gum powder, rayons, white cement,
copper, tyre, tube, flaps, fertilizers, agri.-inputs,
non-ferrous metals, lead, =zinc etc., cannot be
fastened with the obligation to purchase energy from
renewable sources as provided in the Regulations of
2007 and 2010. The provisions made with respect to
obligations and liabilities for licensee cannot come
in the way to carry out the objectives of the Act of
2003, National Electricity Policy and Tariff Policy.
Under section 86(1)(e) the Regulatory Commission has
to discharge the function for promoting co-generation
and generation of energy from renewable sources.
Section 53(e) provides that the Authority may, in
consultation with the State Government, specify
suitable measures for keeping by a generating
company or licensee the maps, plans and sections
relating to supply or transmission of electricity.
Section 60, which deals with market domination,
empowers the Regulatory Commission to issue
directions as it considers appropriate to a licensee
or a generating company if such 1licensee or
generating company enters into any agreement or
abuses its dominant position or enters into a
combination which is 1likely to cause or causes an
adverse effect on competition in electricity
industry. Thus, generating company is not totally
free from the control of the Regulatory Commission,

as submitted by the petitioners.

When we come to the provisions contained
in Section 86(1) (e) and 181 of the Act of 2003

under which the impugned Regulations have been
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framed, the Regulatory Commission has to discharge
functions for promoting cogeneration and generation
of electricity from renewable sources of energy and
for this purpose, the Regulatory Commission has
power to provide suitable measures for connectivity
with the grid and sale of electricity to any person
and also specify for purchase of electricity from
such sources, a percentage of the total consumption
of electricity ine the areas of a distribution
licensee. Thus, it 1is apparent that under Section
86(1)(e) of the Act of 2003, the Regulatory
Commission has power to direct the petitioners
running captive power plants to purchase energy from
renewable sources considering the percentage of the
total consumption of electricity in the area of
distribution licensee. The word ©total consumption®©
has been used by the legislature in Section 86(1) (e)

and total consumption in an area of a distribution

licensee can be by three ways either supply through

distribution licensee or supply from captive power

plants by using lines and transmission lines of

distribution licensee or from any other source by

using transmission lines of distribution licensee.

The area would always be of distribution licensee,
as the transmission lines and the system is of
distribution licensee, the total consumption is very

significant. The total consumption has to be seen by

consumers of distribution licensee, captive power

plants and on supply through distribution licensee.

It cannot be inferred by mention of area of
distribution licensee that only consumers of the
distribution licensee are included. The total

consumption has the reference to the various modes of
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consumption which are possible in the area of
distribution licensee. In case the submission of the
petitioners is accepted, in that event, the consumers
of the distribution licensee would only be saddled
with the 1liability of renewable energy obligation,
that would be discriminatory when consumption is
through captive power plant or open access. The total
consumption in the area of distribution licensee
would be total consumption in all modes otherwise

anomalous results would occur.

The objective behind imposition of RE
obligation upon captive power plants and open access
consumers 1is to promote generation of electricity
from renewable sources; it would have long lasting
impact in protecting environment; as per CEAs annual
report of 2003, the installed capacity is 107973 MW
in the country; the break up is hydro power
generation- 26910 MW (24.9%), thermal power
generation 76607 MW (71%) nuclear power generation
2720 MW (2.5%) and wind power generation 1736 MW
(1.6%), out of thermal power generation coal
comprises 63801 MW, gas- 11633 MW and diesel 1173 MW
representing 59.1% and 10.8% and 1.1% of the total
installed capacity respectively; thus, the coal is
dominating the scenario and will continue to do so
in future also,; the thermal generation causes
generation of green house gases (GHG) namely, carbon
dioxide CO2, sulphur dioxide, nitrogen oxide and
solid particulate matter which beyond a specific
limit are hazardous for health; global warming is
affected by increased emission of green house gases

resulting into fundamental changes in approach
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towards development of energy sector in all the
countries; objective behind imposition of RE
obligation is in the greater public interest which
would have long impact on protection of environment;
there is need of the hour to protect environment; it
is in ecology to boost interest of the production by
utilizing renewable sources of energy; Regulatory
Commission has solemn obligation to protect and
improve the present and future environment
generation; Article 51-A(g) of the Constitution casts
duty on the citizen to protect and improve the
natural environment; considering the global warming,
mandate of Article 21 and 51-A(g) of the
Constitution, provisions of the Act of 2003,
National Electricity Policy and Tariff Policy, the
action has been taken by the Regulatory Commission
imposing obligation upon captive power plant and open
access consumers also to purchase electricity from
renewable sources and the same is in public interest
as energy generated from renewable sources is
pollution free. There are no purchasers of the
energy generated by renewable sources; they cannot
compete in the market as such production is costly;
the Regulatory Commission has been conferred with
the power to impose obligation on captive power
plants and open access consumers also to purchase
energy from renewable sources in order to protect
ecology from environmental degradation; merely
because petitioners are having independent captive
power plants and they are not licensees, still they
can be asked to promote and purchase energy from
renewable sources and we find that the RE obligation

imposed upon captive power plants and open access
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consumers through impugned Regulations cannot in any
manner be said to be restrictive of any of the
rights conferred on the petitioners under Article
19(1)(g) of the Constitution nor the obligation can
be said to be violative of Article 14 of the

Constitution.

In Krishnan Kakkanth V/s Government of
Kerala and ors. (AIR 1997 SC 128), the Apex Court
held that fundamental rights guaranteed under
Article 19 are not absolute but the same are subject
to reasonable restrictions to be imposed against
enjoyment of such rights. The reasonableness of
restriction is to be determined in an objective
manner and from the stand point of the interests of
general public and not from the stand point of the
interests of the persons upon whom the restrictions
are imposed or upon abstract consideration. A
restriction cannot be said to be unreasonable merely
because in a given case, it operates harshly and even
if the persons affected be petty traders. 1In
determining the infringement of the right guaranteed
under Article 19(1), the nature of right alleged to
have been infringed, the underlying purpose of the
restriction imposed, the extent and urgency of the
evil sought to be remedied thereby, the
disproportion of the imposition, the prevailing
conditions at the time, enter into judicial verdict.
Under clause (1)(g) of Article 19, every citizen has
a freedom and rights to choose his own employment or
take up any trade or calling subject only to the
limits as may be imposed by the State in the

interests of public welfare and the other grounds
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mentioned in clause (6) of Article 19. But the
Constitution does not recognize franchise or rights
to business which are dependent on grants by the
State or business affected by public interest. In
the present case, RE obligation on the captive power
plant and open access consumers to purchase minimum
energy from renewable sources and to pay surcharge in
case of short fall in meeting out the RE obligation,
has been imposed under the impugned Regulations and
such RE obligation cannot in any manner be regarded
as restrictive infringing rights of the petitioners

under Article 19(1)(g) of the Constitution.

Para 6.4 of the Tariff Policy also
authorizes the Regulatory Commission to fix
minimum percentage for purchase of energy from
renewable sources taking into account the
availability of such resources in the region; Tariff
Policy also provides that non-conventional sources
of energy generation including cogeneration cannot
compete at present with conventional sources in
terms of cost of electricity, therefore,

preferential tariff can be determined by the

Regulatory Commission. The provisions are not
confined to the distribution companies only. Para
5.12.1 of the National Electricity Policy also

provides that non-conventional sources of energy
being the most environment friendly, there is an
urgent need to promote generation of electricity
based on such sources of energy. In our opinion,
the RE obligation, which has been put on the
petitioners running captive power plants, under the

Regulations of 2007 and 2010 is in furtherance of the
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aforesaid objective; it is a promotional measure
taken for growth of renewable energy by directing
purchase of particular percentage of energy from
renewable sources; at the same time, it is open to
the industries like the petitioners to generate
electricity through captive power plants to the
maximum and no restriction has been put up on
quantity of generation of electricity by the
industries, only obligation is that they have to
purchase certain percentage of energy from renewable
sources considering total consumption.

Para 5.12.2 of the National Electricity
Policy provides that under the Act of 2003, the
Regulatory Commission would promote co-generation
and generation of electricity from non-conventional
sources by providing suitable measures for
connectivity with grid and sale of electricity to
any person and also by specifying for purchase of
electricity from such sources, a percentage of the
total consumption of electricity in the area of a
distribution licensee. Thus, it is open to the
Regulatory Commission to prescribe the percentage of
the total consumption of electricity in the area of a
distribution 1licensee and percentage of total
consumption can be specified in the area of
distribution licensee as per the National Electricity
Policy, precisely it has been done under the impugned
Regulations as the consumption from captive power
plant is also consumption which has to be included in
the total consumption in the area of distribution

licensee.

As per Para 5.2.24 of the National
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Electricity Policy relating to captive generation,
the liberal provision in the Act of 2003 with respect
to setting up of captive power plant has been made
with a view to not only securing reliable, quality
and cost effective power but also to facilitate
creation of employment opportunities through speedy
and efficient growth of industry. Cost effectiveness
is also one of the objectives of setting up of
captive power plant under Para 5.2.24 and to utilize
electricity generated by large number of captive
and standby generating stations in India, they have
surplus capacity that could be supplied to the grid
continuously or during certain time periods. Thus,
by imposing RE obligation upon captive power plants
and open access consumers, it cannot be said that any
of the objectives of the National Electricity Policy
or Tariff Policy or Act of 2003 have been defeated;
there is no embargo put under the impugned
Regulations on their functioning; at the same time,
promotion of energy from renewable sources has to be

made so as to protect environment and global warming.

Section 86(1)(b) of the Act of 2003 has
been relied upon by the petitioners which provides
that the Regulatory Commission in discharge of the
functions may regulate electricity purchase and
procurement process of distribution licensees
including the price at which electricity shall be
procured from the generating companies or licensees
or from other sources through agreements for
purchase of power for distribution and supply within
the State. In our opinion, as apparent from the very

language of Section 86(1)(b), it deals with the
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purchase and procurement process of distribution
licensees and also deals with the prices at which
electricity shall be procured from the generating
companies and in case generating companies are
having surplus, it is open for them to supply to the
grid. The provisions of Section 86(1)(e) of the Act
of 2003 provides independent functions and the
provisions contained in Section 86(1)(b) cannot
control and confine the operation of Section 86(1) (e)
with respect to distribution licensee only; Section
86(1) (b) deals with power to regulate electricity
purchase and procurement process of distribution
licensees and the price at which electricity shall
be procured from the generating companies or
licensees, whereas Section 86(1)(e) deals with
promotion of co-generation and generation of
electricity from 2renewable source®? of energy by
providing suitable measures which are specified in
the said provisions and thus, section 86(1)(b) cannot
control and confine operation of Section 86(1)(e) to
distribution 1licensee alone, as suggested by the
petitioners. We have no hesitation in rejecting the
said submission of petitioners. On plain reading of

the aforesaid provision, submission is not borne out.

Section 86(4) provides that in discharge of
its functions, the Regqulatory Commission shall be
guided by the National Electricity Policy, National
Electricity Plan and Tariff Policy published under
section 3. We find no repugnancy in the impugned
Regulations framed by the Regulatory Commission
imposing RE obligation upon captive power plant and

open access consumers to purchase energy from
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renewable sources nor they can be regarded violative
of National Electricity Policy, 2005 and Tariff
Policy, 2006 published under section 3 of the Act of
2003 by the Central Government, rather impugned
Regulations aim to fulfill the objectives of the said

policies.

It was also submitted on behalf of the
petitioners that Section 181(1) of the Act of 2003
gives only general power to the Regulatory Commission
to frame Regulations consistent with the Act and the
rules generally to carry out the provisions of the
said Act and none of the matters contained in clauses
(a) to (zp) of Section 181(2) provide for framing of
the impugned Regulations in respect of captive power
plant and open access consumers and thus, they
submitted that framing of the impugned Regulations
is beyond the rule making authority conferred upon
the Regulatory Commission under section 181 of the
Act of 2003. The submission is based upon
misconstruction of provisions of Section 86(1)(e); as
we have already rejected the submission that Section
86(1)(b) has to control the operation of Section
86(1) (e), the submission is baseless. Section 181(1)
provides that the State Commission may by
notification, make regulations consistent with the
Act and the rules generally to carry out the
provisions of the said Act and as per the
interpretation of Section 86(1) (e) along with
National Electricity Policy and Tariff Policy for
promotion of renewable energy, we find that the power
to frame impugned Regulations under sections 86(1)

(e) and 181 of the Act of 2003 imposing RE obligation
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upon captive power plant and open access consumers to
purchase energy from renewable sources, has been
rightly exercised by the Regulatory Commission and
the impugned Regulations cannot in any manner be said
to be beyond provisions contained in the Act of 2003
or National Electricity Policy or Tariff Policy;
Section 86(1l)(e) authorizes the Regulatory Commission
to impose RE obligation upon the industries having
independent captive power plants and open access
consumers and thus, it cannot be said that the
impugned Regulations imposing RE obligation on
captive power plant and open access consumers are
contrary to the object and purpose of the Act of 2003
or National Electricity Policy or Tariff Policy. The
RE obligation put on the captive power plants and
open access consumers to purchase minimum energy from
renewable source and to pay surcharge in case of
shortfall in meeting out the obligation through

impugned Regulations are clearly sustainable in law.

In PTC India Ltd. V/s Central Electricity
Regulatory Commission ((2010) 4 SCC 603), the Apex
Court has considered the scope and analysis of the
Act of 2003 and held that +the Act of 2003
contemplates three kinds of delegated legislation.
Firstly, under Section 176, the Central Government
is empowered +to make rules to <carry out the
provisions of the Act. Correspondingly, the State
Governments are also given powers under Section 180
to make rules. Secondly, under Section 177, the
Central Authority 1is also empowered to make
regulations consistent with the Act and the rules to

carry out the provisions of the Act. Thirdly, under
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Section, 178 the Central Commission can make
regulations consistent with the Act and the rules to
carry out the provisions of the Act. SERCs have a
corresponding power under Section 181. A holistic
reading of the Act of 2003 leads to the conclusion
that regulations can be made as long as two
conditions are satisfied, namely, that they are
consistent with the Act and that they are made for
carrying out the provisions of the Act. The Apex
Court rejected the contention that under the Act of
2003, the power to make regulations under section
178 has to be correlated to the functions ascribed
to each authority under the Act of 2003 and that
CERC can enact regulations only on topics enumerated
in section 178(2). The Apex Court has further held
that apart from section 178(1) which deals with
agenerality? even under section 178(2) (ze) CERC
could enact a regulation on any topic which may not
fall in the enumerated 1list provided such power
falls within the scope of the Act of 2003. Trading
is an activity recognized under the Act of 2003.

The Apex Court has laid down thus:-

a28. The 2003 Act contemplates three kinds of
delegated 1legislation. Firstly, under Section
176, the Central Government is empowered to
make rules to carry out the provisions of the
Act. Correspondingly, the State Governments are
also given powers under Section 180 to make
rules. Secondly, under Section 177, the Central
Authority is also empowered to make regulations
consistent with the Act and the rules to carry

out the provisions of the Act. Thirdly, under
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Sectionl178, the Central Commission can make
regulations consistent with the Act and the
rules to carry out the provisions of the Act.
SERCs have a corresponding power under Section
181. The rules and regulations have to be
placed Dbefore Parliament and the  State
Legislatures, as the case may be, under Section
179 and 182. The Parliament has the power to
modify the rules/ regulations. This power is
not conferred upon the State Legislatures. A
holistic reading of the 2003 Act leads to the
conclusion that regulations can be made as long
as two conditions are satisfied, namely, that
they are consistent with the Act and that they
are made for carrying out the provisions of the

Act.

65. The above two citations have been given by
us only to demonstrate that under the 2003 Act,
applying the test of "general application", a
Regulation stands on a higher pedestal vis-a-vis
an Order (decision) of CERC in the sense that an
Order has to be in conformity with the
regulations. However, that would not mean that a
regulation is a pre- condition to the order
(decision). therefore, we are not in agreement
with the contention of the appellant(s) that
under the 2003 Act, power to make regulations
under Section 178 has to be correlated to the
functions ascribed to each authority under the
2003 Act and that CERC can enact regulations
only on topics enumerated in Section 178(2). In

our view, apart from Section 178(1) which deals
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with "generality" even under Sectionl78(2) (ze)
CERC could enact a regulation on any topic which
may not fall in the enumerated list provided
such power falls within the scope of 2003 Act.

Trading is an activity recognized under the said

2003 Act.®

In the present case, the impugned Regulations
framed by the Regulatory Commission imposing RE
obligation on the captive power plant and open
access consumers to purchase minimum energy
from renewable sources and to pay surcharge in
case of shortfall in meeting out the RE
obligation, are consistent with the Act of
2003, National Electricity Policy and Tariff
Policy and they are made for carrying out the
provisions of the Act of 2003, National

Electricity Policy and Tariff Policy.®

[Emphasis supplied in each of the

paragraphs]

17 Thus, a Division Bench of High Court of
Judicature for Rajasthan at Jaipur, Bench Jaipur, held
that changes in Regulations 4 and 5 impugned in those
petitions were, in any manner, neither violative of
any of the provisions of the Electricity Act, 2003,
Rules and Regulations made thereunder nor ultra vires
Articles 14, 19(1)(g) and 300A of the Constitution of
India. The very findings based on the interpretation
of the Electricity Act, 2003, Rules and Regulations

made thereunder and the reasons assigned for arriving
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at the finding about obligation upon the CPPs to
purchase electricity from such sources, namely, by co-
generation and generation of electricity from
renewable sources of energy keeping in mind a
percentage of total consumption of electricity in the
area of distribution 1licensee which also included
captive power plants situated in the area of
distribution 1licensee and total consumption of
electricity in such a case will not exclude
consumption of electricity by the CPPs, and that,
while interpreting Section 86(1)(e) of the Act,
keeping in mind other functions enumerated in Section
86(4) of the Act and while discharging such
functions, the State Electricity Commission shall be
guided by the National Electricity Policy, 2005 and
Tariff Policy 2006 framed under Section 3 and so
provided under Section 86(4) of the Act, read with
Sections 61 and 62 under the head "Tariff of Part VII
of the Act, 2003, are required to be adopted in the
facts of these cases also as I am in respectful

agreement with the same.

18 Thus, what emerges from the above judgment

in the case of Ambuja Cements Limited (supra) is as

under:

[1] That, obligations upon licensee are
different and merely by the fact that no license
is required to be obtained by the petitioners for
establishing, operating and maintaining captive

power plant by virtue of Sections 7 and 9 of the
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Act of 2003, it cannot be inferred that such CPPs
are out of requlatory regime of SERC and that the
CPPs cannot be fastened with the obligation to
purchase energy from renewable sources under the

impugned Regulations.

[ii] That CPP 1is obligated entity and the
provisions made with respect to obligations and
liabilities for licensee cannot come in the way
to carry out the objectives of the Act of 2003,

National Electricity Policy and Tariff Policy.

[ ii5i8) From a conjoint reading of Sections
86(1l)(e), 53(e) and 60 with regard to discharge
of functions by the Regulatory Commission for
promoting co-generation and generation of
electricity from renewable sources of energy and
in consultation with the State Government to
specify suitable measures for keeping by a
generating company or licensee the maps, plans
and sections relating to supply or transmission
of electricity and also about market domination,
etc. it empowers the Regulatory Commission to
issue directions not only to the 1licensee but
also to the generating company in certain

eventualities.

[iv] The Regulations are framed in exercise of
powers under Section 181 read with Section 86(1)
(e) of the Act of 2003 and it is for promoting

co-generation and generation of electricity from
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renewable sources of energy only.

[v] That, Section 86(1)(e) of the Act of 2003
empowers the Regqgulatory Commission to direct
captive power plant operators to purchase energy
from renewable sources and the basic requirement
is of applying criteria of considering percentage
of total consumption of electricity in the area
of distribution licensee. That, total consumption
in an area of distribution licensee can be by
three ways, namely, either supply through
distribution 1licensee or supply from captive
power plants by using lines and transmission
lines of distribution licensee or from any other
source by using transmission lines of
distribution licensee. The fact remains that the
area would always be of distribution licensee as
the transmission 1lines and the system is of
distribution licensee and, therefore, the phrase
“total consumption' 1is seen by consumers of
distribution licensee, captive power plants and
on supply through distribution licensee. Thus,
the total consumption in the area of
distribution licensee would be total consumption
in all modes, otherwise serious consequences

would follow.

[vi] The objective behind imposition of RE
obligation upon captive power plants and open
access consumers is to promote generation of

electricity from renewable sources, so that it
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would have long lasting impact 1in protecting
environment and comparative data about
consumption of fossil fuel like coal etc, power
through thermal generation, which causes green
house gases and carbon dioxide and other toxic
gases resulting into hazardous effect on the
health and global warming, etc. are seen in the
context of duty cast under Article 51A(g) of the
Constitution of India on the citizen to protect
and improve the national environment  for
meaningful existence under Article 21 of the
Constitution of India. With such avowed object if
the Regulations are framed, it cannot be said
that the Regulations are restrictive infringing
any of the rights conferred upon the petitioners
under Article 19(1)(g) of the Constitution of
India nor the obligation can be said to be
violative of Article 14 of the Constitution of

India.

[vii] That, para 6.4 of the Tariff Policy also
authorizes the Regulatory Commission to fix
minimum percentage for purchase of energy from
renewable sources and these provisions are not
confined to distribution companies only. At the
same time, para Buldnl of the National
Electricity ©Policy also provides for non-
conventional sources of energy as environment
friendly and, therefore, RE obligations by the
Regulations are just and proper. Even paras

5.12.2 and 5.2.24 of the National Electricity
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Policy provide suitable measures for
connectivity with grid and sale of electricity to
any person and setting up of captive power plants
are not only with a view to secure reliable,
quality and cost effective power but also to
facilitate creation of employment opportunities
and to utilize electricity generated by large
number of captive and standby generating stations
in India, surplus capacity being supplied to the
grid continuously or during —certain time

intervals.

[viii] Section 86(1)(e) provides independent
functions. Section 86(1)(b) cannot control and
confine the operation of Section 86(1l)(e) with
respect to distribution licensee alone, as
contended by the 1learned counsel for the
petitioners. Even Section 86(4) mandates
Regulatory Commission to be guided by the
National Electricity Policy, National Electricity

Plan and Tariff Policy published under Section 3.

[ix] That, on an elaborate discussion with
regard to interpretation of Section 86(1l) of the
Act, the contention of the petitioners that it is
only about conferring general power to the
Regulatory Commission to frame regulations in
consonance with the Act and the Rules with a view
to carry out the provisions of the said Act and
none of the matters contained in clauses (a) to

(zp) of Section 181(2) provides for framing of
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the impugned Regulations in respect of captive
power plants, etc. and, therefore, it is beyond
the rule making authority conferred upon the
Regulatory Commission, is based upon
misconception of interpretation of the provisions
of Section B86(1)(e) of the Act in view of
rejection of the submission that Section 86(1) (b)

does not control operation of Section 86(1)(e).

[x] That, in PTC India Ltd (supra), the Apex
Court has considered the scope and analysis of
the Act of 2003 holding that the Act of 2003
contemplates three kinds of delegated
legislation, firstly, under Section 176 Central
Government correspondingly under Section 180
State Governments; secondly, under Section 177
the Central Authority; and, thirdly, under
Section 178 the Central Commission, who can make
regulations consistent with the Act and the Rules
to carry out the provisions of the Act. That,
likewise, SERC have corresponding power under
Section 181 and, applying the test of “general
application', a Regulation stands on a higher
pedestal vis-a-vis an order (decision) of CERC
and such order shall be in conformity with the

Regulations.

FURTHER FINDINGS

19 It is worth-noting that, under Part lll, under the heading

‘Generation of Electricity’, Section 7 provides for generating company and
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requirement for setting up of generating station; Section 8 is about hydro-
electric generation; and Section 9 defines ‘captive generation’. If definition of
‘captive generation’ under Section 9 is read in juxtaposition to definition of
‘captive generating plant’ under Section 2(8), a person can construct, maintain
or operate captive generating plant and dedicated transmission line, and
proviso to sub-section (1) of section 9 provides that supply of electricity from
the captive generating plant through the grid shall be regulated in the same
manner as the generating station of a generating company. The newly
inserted proviso by the Act 26 of 2007 with effect from 15.6.2007 provides that
no licence shall be required under the Act of 2003 for supply of electricity
generated from a captive generating plant to any licencee in accordance with
the provisions of the Act, Rules and Regulations made thereunder and to any
consumer subject to the regulations made under sub-section (2) of Section
42. Thus, while dispensing with the requirement of obtaining licence by
CGP/CPP for supply of electricity generated from CGP, no exemption is given
to CGP/CPP to be regulated by the provisions of the Act, 2003, rules and
regulations made thereunder other than the above and, therefore, CGP/CPP
is not absolved from obligation to be discharged under the impugned
regulations. In addition to the above, as per sub-section (2) of section 9, a
person constructing, maintaining, operating CGP/CPP shall have also right to
open access for the purposes of carrying electricity from his captive
generating plant to the destination of his use and such open access shall be
subject to availability of adequate transmission facility and such availability of
transmission facility shall be determined by the Central Transmission Utility or
the State Transmission Utility as the case may be and, thus, CGP/CPP has to
follow directions, orders, regulations, rules framed under provisions of the Act

of 2003 for carrying out the purposes of the Act.

20 Inter-alia, if definition of “captive
generating plant' under Section 2(8) is seen, it means

a power plant set up by any person to generate

electricity primarily for his use and includes a
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power plant set up by any co-operative society or
association of person for generating electricity
primarily for use of members of such cooperative
society or association. Therefore, it 1is not that
power plant set wup by any person to generate
electricity is exclusively for his own use. In a given
case, electricity generated by CPP can be used for a
purpose other than captive use in case of excess
production of electricity. Thus, harmonious reading
of Sections 86(1l)(e), 2(12), 2(8) and9 of the Act,
with the decision of the Apex Court in Tata Power
Company Limited (supra), and the decision of a
Division Bench of the High Court of Judicature for
Rajasthan at Jaipur, Bench Jaipur, in the case of
Ambuja Cements Limited (supra), would mean that CPP is
exempted from licence regime, but not from any other
regulatory measures envisaged by the Electricity Act
2003 ,Rules and Regulations framed thereunder to carry

out the provisions of the Act, 2003.

20.1 There is no discriminatory treatment to CPP nor
promotion of <co-generation and Ggeneration from
renewable sources of energy can be equated or put on
par with CPP and the classification is reasonable to
that extent, namely, promoting co-generation and
generation from renewable sources of energy for which
RE obligation is cast upon the CPP, and is based on
intelligible differentia and have rational with the
objects sought to be achieved, namely, to protect
environment and to reduce global warming, etc. coupled

with survival and growth of units producing
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electricity from renewable sources of energy.

Therefore, CPP may be a distinct entity
enjoying certain benefits and privileges inter-alia
non-subjecting it to licensing <control of the
authority or commissions, but, under an obligation to
follow various directions issued by the Electricity
Regulatory Commission in consonance with the Act of

2003, Rules and Regulations framed thereunder.

21 That a careful perusal of National
Electricity « Policy . and ~Plan; « Tarifff Policy and
National action Plan on Climate Change and provisions
of Act, 2003, Rules and Regulations there under
empowers the State Electricity Regularity Commission
[SERC] to prescribe a certain percentage of total
power purchased by the Grid from renewable based
source and also preferential Tariff that may be
followed for renewal based power. As held earlier,
and followed in the case of Ambuja Cement [supra] SERC
is a creature of statute under Part X under Section 82
of the act, 2003 and empowered to frame regulations
under Section 181 which may be consistent with the Act

and to carry out provisions of the Act.

21,1 If Section 86(1l)(e) is analyzed in the
context of overall Scheme of the Act, 2003, Rules,
Regulations in juxtaposition to National Electricity
Plan and Policy, Tariff Policy, it is about functions

to be discharged by SERC.
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Section 86(1l)(e) is;

-to protect

-co-generation and generation of electricity from
renewable source of energy

-by providing suitable measures [such measures have
to be consistent and with a view to carry out
provisions of the Act]

-for, viz. connectivity with the grid

-sale of electricity to any person

-also to specify

-for purchase of electricity from Asuch sources®
meaning thereby renewable sources of energy on which
co-generation and generation of energy is based

-for fixing percentage of total consumption of
electricity in the area of distribution licensee is to
be ascertained and calculated towards renewable
purchase obligations. While undertaking exercise of
calculating the total percentage of consumption in the
area of distributive licencee, if consumption of
electricity by CGP / CPP is excluded then it would
not reflect correct data for SERC to take measures
under Section 86(1l)(e). Only because data pertaining
to consumption of CGP is included in total consumption

CGP does not become consumer so defined under the Act,

2003.

22 That contention of Mr. S.N.Soparkar that co-
generation plant of petitioners of Special Civil
Application No.791 of 2011 that it is based on fossil

fuel and is non-conventional in view of decision in
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the case of Lléyds Metal & Energy Ltd. [supra] of
APTEL, though appears to be attractive on first blush
but non-conventional energy cannot be equated always
with renewable source of energy. That co-generation
is a process simultaneously producing two or more
forms of useful energy though never defines type of
input or source of fuel to be used, but co-generation
provided under Section 86(1)(e) of the Act, 2003 is
not co-generation stand alone, but it is co-generation
and generation of electricity from renewable sources
of energy. Thus, a source or input of energy may be
non-conventional in the sense that CGP or co-
generation following innovative or advanced
technology, which may be eco-friendly and reducing
carbon credit, but only on that ground is not not the
same renewable source of energy 1like hydro, wind,
solar, biomass, bagasse, etc. That non-conventional
energy always and for all purposes cannot be equated

with non-renewable sources of energy.

221 That the judgment dated 26.04.2010 of the
APEL in Appeal No.57 of 2009 in the matter of Century
Rayon Ltd. vs. Maharashtra Electricity Regulatory
Commissioner & Ors. fell into consideration in Appeal
No.53 of 2012 and by order dated 29.12.2011 interim
relief to enable sale of electricity from co-
generation plant based on industrial waste heat
generated by the sponge iron plant with the use of
fossil fuel [coal] and directions to be issued to the
distribution licensee came to be rejected, but the

issue that whether the distribution licensee would be

Page 92 of 98

194

Downloaded on-: Tue O_ct -18 15119:551'_2022



C/SCA/171/2011 CAV JUDGMENT

fastened with the obligation to purchase a percentage
of its source from co-generation irrespective of fuel
use being important issue came to be re-examined by
the Full Bench and accordingly, upon an exercise
undertaken about finality of the Jjudgment dated
26.04.2010 in Appeal No.57 of 2009, it appears that
the Full Bench of Appellate Tribunal for Electricity
[Appellate Jurisdiction] in the case of Lloyds Metal &
Energy Ltd. vs. Maharashtra State Electricity
Distribution Company Limited in Appeal No.53 of 2012
considered the order dated 29.12.2011 rendered by the
Division Bench of APTEL in Appeal No.57 of 2009 in the
matter of Century Rayon Ltd. vs. Maharashtra
Electricity Regulatory Commission and others and

framed the following question:

awhether the Distribution Licensees could be
fastened with the obligation to purchase a
percentage of its consumption from co-generation
irrespective of the fuel used under Section 86(1)

(e) of the Act 2003¢9.

The Full Bench of APTEL vide order dated
02.12.2013 passed in Appeal No.53 of 2012, held in

para 39, as under:

239, Summary of our findings:

Upon conjoint reading of the provisions of the

Electricity Act, the National Electricity Policy,
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Tariff Policy and the intent of the legislature
while passing the Electricity Act as reflected in
the Report of the sanding Committee on Energy
presented to Lok Sabha on 19.12.2002, we have
come to the conclusion that a distribution
company cannot be fastened with the obligation to
pursue a percentage of its consumption from
fossil fuel based co-generation under Section
86(1l)(e) of the Electricity Act, 2003. Such
purchase obligation 86(1)(e) can be fastened only
from electricity generated from renewal sources
of energy. However, the State Commission can
promote fossil fuel based co-generation by other
measures such as facilitating sale of surplus
electricity available at such co-generation
plants in the interest of promoting energy

efficiency and grid security, etc.?

Thus, judgment dated 26.04.2010 in Century
Rayon [supra] [Appeal No.57 of 209]; judgment dated
17.04.2013 in IA 262 of 2012 in RP (DFR) No.1311 of
2012 in Appeal NO.57 of 2009 filed by Gujarat
Electricity Regqulatory Commission; Jjudgment dated
30.01.2013 in Appeal No.54 of 2012 filed by M/s. Emami
Paper Mills; judgment dated 31.01.2013 in Appeal no.59
of 2012 filed by M/s. Vedanta Aluminium Ltd. [VA]; and
judgment dated 10.04.2013 in Appeal NO.125 of 2012
filed by M/s. Hindalco Industries Limited, all
delivered by the APTEL have no significance and force
of law in view of judgment dated 02.12.2013 rendered
by the Full Bench of the APTEL in Appeal No. 53 of
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2012.

That submissions about non-applicability of law
laid down in Ambuja Cement [supra] rendered by a
Division Bench of Rajasthan High Court, is also de-
void of merit inasmuch as substantially the issue
before Division Bench of Rajasthan High Court was
about inclusion of CGP / CPP as obligated entity to
purchase electricity from generating unit based on

non-renewal source of energy.

23 At the cost of repetition, in exercise of
powers under Section 3 for framing regulations for
procurement and protection of energy from renewable
sources, it is clear that an elaborate exercise is
undertaken by the GERC defining the area of supply,
distribution licensee, obligated entity and renewable
sources of energy along with other definitions. It has
also considered the quantum of RPO by defining
purchase of electricity in kWh from renewable energy
sources at a specified minimum percentage of their
total consumption during a year and limiting such
obligation upon the CPPs having installed capacity of
5 MW and above. Thus, all the objections are also
considered by assigning reasons. The Commission has
also considered various provisions of the Act and the
functions to be discharged being a regulatory body
only with a view to carry out the provisions of the

Act of 2003 and the Rules made thereunder.

24 The GERC did keep in mind all the
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representations submitted by the objectors before
determining renewable purchase obligation [RPO] and,
while doing so, the GERC also provided production
capacity of electricity of CPPs and only those CPPs,
who produce more than 5 MV of electricity, are brought
within the purview of the RPO and, therefore, it would
not hit or create imbalance in the functioning of the
CPPs. The Commission also applied all the criteria
including technical parameters and functioning
capacity of CPP vis-a-vis interest of power generating
plant in renewable source of energy and their survival
in consonance with National Electricity Plan and
Tariff Policy. That, Section 86(1l)(e) of the Act is
not only for promoting co-generation stand alone
system, but, it is for promotion of co-generation and
generation from renewable source of energy. In this
context, if the definition contained in Section 2(12)
of the Act is seen, it is clear that “co-generation'
means a process which simultaneously produces two or
more forms of useful energy (including electricity).
In the above process, excess energy is harnessed by a

particular process and electricity is generated.

25 Since the procedure is duly followed by the
Commission while framing the Regulations, namely,
renewable purchase obligation or renewable energy
certificate, it cannot be said that such an exercise
by the Commission is, in any manner, unjust,

unreasonable, arbitrary, discriminatory or contrary to
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the provisions of the Electricity Act, 2003 or
violative of Articles 14, 19 and 300A of the
Constitution of India. As regards challenge to the
authority and jurisdiction of the GERC to frame such
regulations impugned in these petitions, I have
already taken a view that the law laid down by a
Division Bench of the High Court of Judicature for
Rajasthan at Jaipur, Bench Jaipur, in the case of
Ambuja Cements Limited (supra), in the context of the
identical contentions raised by the parties therein,

is applicable in the facts of the present cases also.

26 In the result, all these writ petitions
stand dismissed with no order as to costs. Notice

issued in each of the petition stand discharged.

27 Civil Applications filed by Indian Wind
Energy Association for impleading as party raising
contentions justifying impugned regulations, it is not
in dispute that the challenge in all these writ
petitions 1is to legality and validity of regulations
and powers and jurisdiction of respondent GERC and
further adjudicating such issues effectively, I am of
the view that applicant(s) are neither proper nor
necessary party and accordingly not to be imp leaded
as party respondents and Civil Applications filed by
Indian Wind Energy Association are hereby rejected.
Similarly, Civil Applications filed by respondent
Commissioner to join Union of India and other Central
authorities are also de-void of merit and are hereby

rejected.
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(ANANT S.DAVE, J.)

At this state, learned counsels for the
petitioners requested to stay the implementation,
execution and operation of the impugned Regulations

for a reasonable period.

Considering the overall facts and circumstances
of the case, I am inclined to grant status quo as on
today qua the impugned Regulations in each of the writ

petitions till 23.04.2015.

(ANANT S.DAVE, J.)
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Annexure P-9
C/ILPA/847/2015 ORDER

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

LETTERS PATENT APPEAL NO. 847 of 2015
In SPECIAL CIVIL APPLICATION NO. 936 of 2011
With
LETTERS PATENT APPEAL NO. 598 of 2015
In
SPECIAL CIVIL APPLICATION NO. 171 of 2011
TO
LETTERS PATENT APPEAL NO. 601 of 2015
In
SPECIAL CIVIL APPLICATION NO. 597 of 2011
With
LETTERS PATENT APPEAL NO. 828 of 2015
In
SPECIAL CIVIL APPLICATION NO. 10471 of 2013
TO
LETTERS PATENT APPEAL NO. 829 of 2015
In
SPECIAL CIVIL APPLICATION NO. 7084 of 2011
With
LETTERS PATENT APPEAL NO. 832 of 2015
In
SPECIAL CIVIL APPLICATION NO. 791 of 2011
With
CIVIL APPLICATION NO. 4995 of 2015
In
LETTERS PATENT APPEAL NO. 847 of 2015
With
CIVIL APPLICATION NO. 4315 of 2015
In
LETTERS PATENT APPEAL NO. 598 of 2015
With
CIVIL APPLICATION NO. 4334 of 2015
In
LETTERS PATENT APPEAL NO. 599 of 2015
With
CIVIL APPLICATION NO. 4336 of 2015
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In
LETTERS PATENT APPEAL NO. 600 of 2015
With
CIVIL APPLICATION NO. 4338 of 2015
In
LETTERS PATENT APPEAL NO. 601 of 2015
With
CIVIL APPLICATION NO. 4779 of 2015
In
LETTERS PATENT APPEAL NO. 829 of 2015
With
CIVIL APPLICATION NO. 4778 of 2015
In
LETTERS PATENT APPEAL NO. 828 of 2015
With
CIVIL APPLICATION NO. 4804 of 2015
In
LETTERS PATENT APPEAL NO. 832 of 2015

ARVIND LIMITED( FORMERLY KNOWN THE ARVIND MILL S
LIMITED....Appellant(s)
Versus
GUJARAT ELECTRICITY REGULATION COMMISSION....Respondent(s)

Appearance in LPA Nos. 847, 598 to 601 of 2015 with C.A. Nos. 4995,
4315, 4334, 4336, 4 f 2015:

MR SN SOPARKAR, SENIOR ADVOCATE WITH MR SANDEEP SINGHI,
ADVOCATE FOR SINGHI & CO, ADVOCATE for the Appellant(s) No. 1

MR KAMAL TRIVEDI, SENIOR COUNSEL WITH MR BD KARIA, ADVOCATE
FOR BHARGAYV KARIA & ASSO, ADVOCATE for the Respondent(s) No. 1
Appearance in LPA Nos. 828 & 829 of 2015 with C.A. Nos. 4779 & 4778
of 2015:

MR MIHIR JOSHI, SENIOR ADVOCATE WITH MR GAURAV MATHUR,
ADVOCATE for the Appellant(s) No. 1

MR KAMAL TRIVEDI, SENIOR COUNSEL WITH MR BD KARIA, ADVOCATE
FOR BHARGAYV KARIA & ASSO, ADVOCATE for the Respondent(s) No. 1
Appearance in LPA No. 832 of 2015 with C.A. No. 4804 of 2015:

MR RASESH SANJANWALA, SENIOR ADVOCATE WITH MR DILIP
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KANOJIYA, ADVOCATE for the Appellant(s) No. 1
MR KAMAL TRIVEDI, SENIOR COUNSEL WITH MR BD KARIA, ADVOCATE
FOR BHARGAYV KARIA & ASSO, ADVOCATE for the Respondent(s) No. 1

CORAM: HONOURABLE MR.JUSTICE KS JHAVERI

and
HONOURABLE MR.JUSTICE A.G.URAIZEE

Date : 05/05/2015

ORAL ORDER
(PER : HONOURABLE MR.JUSTICE KS JHAVERI)

ORDER IN LETTERS PATENT APPEALS

At the request of learned counsels appearing for the
parties, matters are peremptorily fixed for hearing on
11.08.2015. To be listed immediately after admission matters.

ORDER IN CIVIL APPLICATIONS

1.  We have heard learned counsel appearing for the parties

at length.

2. These applications have been filed praying for stay of the
impugned CAV judgement and order dated 12.03.2015
passed by the learned Single Judge in Special Civil Application
No. 936 of 2011 and other cognate matters pending the

appeals.

3.  Mr. Soparkar, learned Senior Counsel appearing for the
has drawn the attention of this Court to the provisions of The
Electricity Act, 2003 (hereinafter referred to as ‘the Act’)
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more particularly Sections 2(8), 2(12) , 2(15) and the
definition of non-conventional source. He has also drawn the
attention of this Court to Sections 9, 68 and 86 of the Act and
submitted that the impugned judgement and order passed by
the learned Single Judge may be stayed by this Court as the
same proceeds on erroneous reading and interpretation of the
provisions of the Act, Regulations framed thereunder,
National Electricity Policy as well as the Tariff Policy and the
various orders passed by the Appellate Court. Sections 2(8),
2(12), 2(15) are reproduced hereunder:

“2(8) “Captive generating plant” means a power
plant set up by any person to generate electricity
primarily for his own use and includes a power
plant set up by any co-operative society or
association of persons for generating electricity
primarily for use of members of such cooperative
society or association;

(12) “Cogeneration” means a process which
simultaneously produces two or more forms of
useful energy (including electricity);

(15) "consumer" means any person who is supplied
with electricity for his own use by a licensee or the
Government or by any other person engaged in the
business of supplying electricity to the public under
this Act or any other law for the time being in force
and includes any person whose premises are for
the time being connected for the purpose of
receiving electricity with the works of a licensee,
the Government or such other person, as the case
may be”

3.1 Mr. Soparkar submitted that the fundamental issue
concerning the applicability of the GERC (Procurement of
Energy from Renewable Sources) Regulation 2010
(hereinafter referred to as ‘the Regulation’) raised by the
applicants has not been considered and dealt with by the
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learned Single Judge. He submitted that on a fair reading of
Regulation 2.1(k) which defines obligated entity read with
Regulation No. 3, it is clear that the regulations would apply
to persons consuming electricity generated from ‘conventional
captive generation plant’ having capacity of 5SMW and above.
He submitted that the use of word ‘conventional’ would
exclude the applicants from the purview of the Regulation as
the applicants have set up a co-generating captive power
plant which is a non conventional power plant.

3.2 Mr. Soparkar submitted that the provisions of Section
86(1)(e) clearly sets out the apparent legislative intent to
promote co-generation along with the promotion of generation
of electricity from renewable sources of energy. The meaning
of the term co-generation has to be understood as defined in
Section 2(12) of the Act. He submitted that the respondent
Commission clearly erred in interpreting section 86 by
reading the word ‘co-generation’ along with generation of
electricity from renewable sources of energy and suggesting
that what is being promoted is co-generation from renewable

sources of energy.

3.3 Mr. Soparkar further submitted that the learned Single
Judge also failed to appreciate the National Electricity Policy
in paragraphs 5.2.26 and 5.12.3 which encourages co-
generation. He submitted that similarly the tariff policy dated
06.01.2006 in clauses 6.3 and 6.4 also encourages co-
generation. He submitted that in addition to the National
policy as well as Tariff policy the applicants had produced
several documents including the objections filed before the
Commission which clearly recognized co-generation as a
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technology to be promoted.

3.4 Mr. Soparkar further submitted that while other
Regulatory Commissions have issued regulations fastening
Renwable Purchase Obligation (RPO) on captive consumers,
the said regulations do not cover co-generating units. He
submitted that section 86(1)(e) covers distribution licensees
and the total consumption by the consumers who are sold
power by the distribution licensees in their area of supply.

3.5 Mr. Soparkar submitted that the learned Single Judge
has erred in relying upon the decision of the Appellate
Tribunal in Appeal No. 57 of 2009 dated 26.04.2010 in
the case of Century Rayon vs. Maharashtra Electricity
Regulatory Commission, Maharashtra Energy
Development Agency and Maharashtra State Electricity
Distribution Co. Ltd. He submitted that the Tribunal in the
said matter was considering the question whether a
distribution licensee should be obligated to purchase the
percentage of its consumption from co-generation irrespective
of the fuel used under Section 86(1)(e) of the Act. He
submitted that the said question is distinct from the question
arising in the present matters as to whether co-generating
CPPs which ought to be promoted should be obligated to
compulsorily purchase power from renewable sources of
energy. In this regard he has relied upon paragraphs 16, 25,
26, 27 and 45 which are reproduced hereunder:

“16. In the above context, the contention that the
sale of electricity to any person is to be read in the
context of the sale by the co-generator or the
generator of electricity from the renewable source
of energy does not merit consideration. The
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Appellant is a co-generator. It produces energy
more efficiently as compared to conventional
power plants which is to be treated at par with the
electricity from the renewable source of
generation. When such being the case, the SSR
Page 11 of 37 Judgment in Appeal No. 57 of 2009
fastening of obligation on the co-generator to
procure electricity from renewable energy
producer would defeat the object of section 86(1)
(e). These two categories of generators namely: (i)
Co-generators and (ii) generators of electricity
through renewable sources of energy are required
to sell the electricity to any person as may be
directed by the State Commission. Any obligation
for purchase of electricity from these two sources
can be imposed only on the distribution licensee
and not on the captive consumers who are
generating electricity through co-generation
irrespective of the fuel used.

25. It cannot be disputed that the energy efficiency
of the co- generation plant is almost double than
the normal power plants because normal power
plants release residual energy SSR Page 17 of 37
Judgment in Appeal No. 57 of 2009 in the
atmosphere, whereas the co-generation plant
utilizes the energy to the maximum possible. It is
established, as mentioned earlier, that the energy
efficiency of the normal power plant is about 50 to
60% whereas the energy efficiency of the co-
generation plant is about 80-85%.

26. Internationally, the Governments have been
promoting co-generation of energy so that the
precious fuel is not wasted and the environment is
protected. Even the municipalities/local authorities
have been encouraging the simultaneous use of the
residual wastes. It is for this reason that the
Electricity Act 2003 has cast obligation on the
State Commissions to promote co-generation as
well as the generation of electricity through
renewable energy sources.

27. This aspect can be viewed from yet another
angle also. As mentioned earlier, we are called
upon to decide the question as to whether co-
generation projects based on fossil fuel are not
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entitled to be treated at par with the eligible SSR
Page 18 of 37 Judgment in Appeal No. 57 of 2009
renewable energy sources for renewable projects
obligation. To answer this question we have to see
the scheme of the Electricity Act as well as the
National Electricity Policy and National Tariff
Policy. Under the Act there are three categories of
sources of energy each being accorded with a
different treatment namely -

(i) Conventional Power Plants such as Thermal,
Hydro and Nuclear Power Plants.

(ii) Renewal source of energy.

(iii) Non-conventional plants including co-
generation plants.

45. Summary of our conclusions is given below:-

(I) The plain reading of Section 86(1)(e) does not
show that the expression 'co-generation' means
SSR Page 33 of 37 Judgment in Appeal No. 57 of
2009 cogeneration from renewable sources alone.
The meaning of the term 'co- generation' has to be
understood as defined in definition Section 2 (12)
of the Act.

(II) As per Section 86(1)(e), there are two
categories of "generators namely (1) co-generators
(2) Generators of electricity through renewable
sources of energy. It is clear from this Section that
both these categories must be promoted by the
State Commission by directing the distribution
licensees to purchase electricity from both of these
categories.

(III) The fastening of the obligation on the co-
generator to procure electricity from renewable
energy procures would defeat the object of Section
86 (1)(e).

(IV) The clear meaning of the words contained in
Section 86(1)(e) is that both are different and both
are required to be promoted and as such the
fastening of liability on SSR Page 34 of 37
Judgment in Appeal No. 57 of 2009 one in
preference to the other is totally contrary to the
legislative interest.
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(V) Under the scheme of the Act, both renewable
source of energy and cogeneration power plant,
are equally entitled to be promoted by State
Commission through the suitable methods and
suitable directions, in view of the fact that
cogeneration plants, who provide many number of
benefits to environment as well as to the public at
large, are to be entitled to be treated at par with
the other renewable energy sources.

(VI) The intention of the legislature is to clearly
promote cogeneration in this industry generally
irrespective of the nature of the fuel used for such
cogeneration and not cogeneration or generation
from renewable energy sources alone. “

4.  Mr. Mihir Joshi, learned Senior Counsel supporting the
arguments advanced by Mr. Soparkar submitted that the
applicants are operation the CPP in co-generation mode
wherein steam is produced which runs turbines (to generate
electricity) and is also used in the production process. He
submitted that in case RPO is imposed and power is to be
purchased then CPP generation will have to be backed down
and this will directly affect the availability of steam leading to
reduction in production and for fulfilling requirement of
steam, additional fossil fuel will have to be burnt.

4.1 Mr. ]Joshi further submitted that under the RPO
regulations, GERC is to fix a quantum (as a percentage of
total consumption of electricity consumed in the area of a
distribution licensee). He submitted that this quantum is
fixed. The distribution licensees are already procuring such
power and selling it to consumers including applicants who
have contract demand. He submitted that it is not a case
where renewable energy is not being procured at all but the
only question is whether private parties can be made liable to
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procure this power.

4.2 Mr. Joshi further submitted that CPPs are set up
pursuant to impetus being offered by the Government on
incurring huge cost including recurring cost. He submitted
that the applicants today have sufficient power and the
regulations result in the applicants having to enter into
contracts with private generators of renewable power. He
submitted that since GERC is not authorised to fix tariff in
light of proviso to Section 86(1)(e) for bilateral transactions,
there is no certainty as to at what cost the generators will sell

power.

4.3 Mr. Joshi submitted that GERC vide its judgement dated
16.01.2015 in Petition No. 1437 of 2014 has recorded that
some renewable generators are offering to sell at a price
higher than the preferential tariff even to the distribution
licensees. He has drawn the attention of this Court to
paragraph 20.6 of the said judgement in this regard. He
submitted that this will cause grave prejudice since the
applicants will be in non-compliance of unwillingness of
renewable energy generators to agree on a price.

4.4 Mr. Joshi contended that GERC in its judgement dated
16.02.2015 in Petition No. 1437 and 1442 of 2014 found that
sufficient renewable power is not available and has curtailed
the obligation of the distribution licensees in the State of
Gujarat. He submitted that in case renewable power is not
available, the applicants will fail in fulfilling their obligation
since procurement of power is the only obligation. He
submitted that the regulations however recognise that
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Renewable Energy Certificates (RECs) are valid instruments
for discharging RPO and it is unfair to ask the applicants to
purchase RECs when renewable power is actually not
available. He submitted that RECs are a double benefit to the
generator who gets cost of power as well as REC and the
applicants will have to generate power to the tune of their
RPO and incur cost and will have to make a second payment
for the RECs for the same quantum of power which is grossly
unfair more so when GERC in paragraph 20.15 of judgement
dated 16.01.2015 in Petition No. 1437 of 2014 has found that
REC is an additional burden and only aids the commercial

interest of renewable generators.

5. Mr. Kamal Trivedi, learned Senior Advocate appearing
with Mr. B.D. Karia, learned advocate for Bhargav Karia &
Associates submitted that Gujarat Electricity Regulatory
Commission (Procurement of Energy from Renewable
Sources) Regulation, 2010 (‘the Regulations’ for short) framed
in the exercise of the powers conferred under Section 61, 66,
86(1)(e) and 181 of the Electricity Act, 2003 (‘the Act’ for
short) are statutory in nature and as per the judgment of the
Apex Court in the case of Bhavesh D. Parish & Ors. Vs.
Union of India reported in (2000) 5 SCC 471, there is
always a presumption in favour of validity of any legislation,
unless the same is set aside after final hearing and therefore,
no interim relief can be granted for staying the legislation. In
view of this, the appellants do not deserve any interim relief,
more particularly in light of following observations of the Apex
court in the aforesaid judgment.

“30 ....Merely because a statute comes up for
examination and some arguable point is raised,
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which persuades the courts to consider
controversy, the legislative will should not normally
be put under suspension pending such
consideration. It is now well settled that there is
always a presumption in favour of constitutional
validity of any legislation, unless the same is set
aside after final hearing and, therefore, the
tendency to grant stay of legislation relating to
economic reforms, at the interim stage, cannot be
understood.... “

5.1 Sections 61 and 66 of the Act are also reproduced

hereunder:

Section 61. (Tariff regulations):

The Appropriate Commission shall, subject to the
provisions of this Act, specify the terms and
conditions for the determination of tariff, and in
doing so, shall be guided by the following, namely:-
(a) the principles and methodologies specified by
the Central Commission for determination of the
tariff applicable to generating companies and
transmission licensees;

(b) the generation, transmission, distribution and
supply of electricity are conducted on commercial
principles;

(c) the factors which would encourage competition,
efficiency, economical use of the resources, good
performance and optimum investments;

(d) safeguarding of consumers' interest and at the
same time, recovery of the cost of electricity in a
reasonable manner;

(e) the principles rewarding efficiency in
performance;

(f) multi year tariff principles; 1[(g) that the tariff
progressively reflects the cost of supply of
electricity and also, reduces cross-subsidies in the
manner specified by the Appropriate Commission;]

(h) the promotion of co-generation and generation
of electricity from renewable sources of energy;

(i) the National Electricity Policy and tariff policy:

Provided that the terms and conditions for

determination of tariff under the Electricity
(Supply) Act, 1948, the Electricity Regulatory
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Commission Act, 1998 and the enactments
specified in the Schedule as they stood immediately
before the appointed date, shall continue to apply
for a period of one year or until the terms and
conditions for tariff are specified under this
section, whichever is earlier.

Section 66. (Development of market):

The Appropriate Commission shall endeavour to
promote the development of a market (including
trading) in power in such manner as may be
specified and shall be guided by the National
Electricity Policy referred to in section 3 in this
regard.

5.2 Mr. Trivedi submitted that in fact, wvalidity of the
Regulations has been examined in great detail by the learned
single Judge in the judgment under challenge wherein, it has
been found that the respondent commission has duly
considered all the objections and applied all the criteria in
consonance with the National Action Plan and Tariff Policy
and has ultimately found nothing objectionable in the
Regulations. In this view of the matter, unless the appeals are
finally heard and judgment of the learned single Judge under
challenge is set aside, no question arises of granting any

interim relief in the matter.

5.3 Mr. Trivedi submitted that apart from what is mentioned
above, objections of the appellants in the matter of less
availability of renewable sources of energy, higher prices
being fixed by the persons selling such renewable sources of
energy etc., Regulation 4.2 of the Regulations clearly enables
the obligated entity to approach the commission, keeping in
view the supply constraints or other factors beyond the

control, with a request to revise the percentage targets per
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year. Similarly, Regulation 9.1 enables the obligated entity to
approach the commission to carry forward the compliance
requirement to the next year, in case of non-availability of
power from renewable energy sources. At the same time,
Regulation 5 enables obligated entity to purchase renewable
energy certificates against the discharge of mandatory
obligations. In view of this, there is a sufficient elbow room for
the obligated party to take care of any of its genuine
difficulties in discharge of its Renewable Purchase Obligation
(‘RPO’ for short), and hence, no interim relief against the
execution, implementation and operation of the regulation can

be granted.

5.4 Mr. Trivedi contended that a combined reading of
section 2(3) read with section 2(12) read with section 61 and
section 86(1)(e) of the Act makes it very clear that the word
‘and’ between the words ‘Co-generation’ and ‘generation’ in
section 86(1)(e), is conjunctive, and not disjunctive and hence
both co-generation and generation, from the renewal sources
of energy requires promotion. If the said co-generation and
generation of electrical energy is from non-conventional i.e.
renewable sources of energy i.e. wind, solar, hydro, bio-mass,
no RPO is to be discharged, however, if in co-generation or
generation of electrical energy or generation from captive
power plants, conventional sources are utilized i.e. Coal, Oil,

Gas, fossil fuel, then in that case, RPO is required to be
discharged.

5.5 Mr. Trivedi submitted that in view of the above, merely
because some of the appellants are engaged in co-generation

of electrical energy from conventional sources, even though
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they generate renewal energy as by-product, they cannot be
exempted from discharge of the RPO. Similarly, captive power
plant not connected with the grid and independent by itself is
also covered under the Regulation when the generator
consumes electricity produced by such captive power plants,

inasmuch as RPO under the Regulation is on consumption of

electricity.

5.6 Mr. Trivedi submitted that apart from what is mentioned
above, merely, because in some of the States, co-generation is
exempt from RPO, the same cannot ipso facto invalidate
similar provisions contained in the Regulations in question.
Hon’ble Rajasthan High Court has dealt with this aspect in
extenso and the learned single Judge has also taken note of
the same. This apart learned single Judge has dealt with all
the aspects of the matter in paras 20, 22.1 and 23 of the

judgment under challenge.

5.7 Mr. Trivedi submitted that in view of National Action
Plan as well as National Electricity Policy more particularly
clause 5.12 co-generation and generation of electricity from
non-conventional sources are required to be promoted by the
Commissions by providing suitable measures, etc. and that
non-conventional sources of energy being the most
environment friendly, there is an urgent need to promote
generation of electricity based on such sources of energy.
Thus, it is the demand of the nation that conventional sources
are preserved from being wasted and non-conventional
sources of energy are used even for taking care of global
warming. Thus, it would be in the interest of the Society at
large that the appellants are directed to comply with the
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regulations that may be brought in force instead of granting

interim relief against operation of the same.

6. At the outset it shall be relevant to peruse section 86(1)

(e) and the same is reproduced under:

“Section 86. (Functions of State Commission): ---
(1) The State Commission shall discharge the
following functions, namely: -

(e) promote co-generation and generation of
electricity from renewable sources of energy by
providing suitable measures for connectivity with
the grid and sale of electricity to any person, and
also specify, for purchase of electricity from such
sources, a percentage of the total consumption of
electricity in the area of a distribution licensee;

7. As as a result of hearing and perusal of records we are
of the view that the statutory regulations are framed by
statutory authority after inviting objections from concerned
industry and therefore the same has statutory force. The
GERC seems to have considered the objections raised by all
the objectors while framing the regulations with regard to
applicability of the RPO to CPP consumers No doubt the same
has not yet been given effect from 2011 but now it has been
upheld by the learned Single Judge.

7.1 Moreover, in view of the observations made by the Apex
Court in the case of Bhavesh D. Parish (supra), it will not
be appropriate to stay the impugned order by the learned
Single Judge. The Apex Court has categorically held that
merely because a statute comes up for examination and some
arguable point is raised, which persuades the courts to
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consider controversy, the legislative will should not normally
be put under suspension pending such consideration. It has
also observed that there is always a presumption in favour of
constitutional validity of any legislation, unless the same is set
aside after final hearing and, therefore, the tendency to grant
stay of legislation relating to economic reforms, at the interim

stage, cannot be understood.

7.2 However, keeping in mind the interest of both the sides
in these applications, it is directed that the implementation of
the Regulations shall be subject to the result of the appeals.
We are of the opinion that they do not fall within the definition
of conventional energy as contemplated under the provisions.
Prima facie what we envisage is saving natural resources and
not from by product or any other product which is derived
from processes coming under co-generation and that the
emphasis in section 86(1)(e) is to promote non conventional
and renewable sources of energy and not to promote use of
fossil fuels. The observations made by this Court in these
applications are prima facie and the same shall be considered
in detail while hearing the appeals on merits as at this stage
any observations made on the merit of the matters will
prejudice the case of both the sides.

8. Therefore, instead of granting stay of the impugned
judgement and order it shall be in the interest of justice to
observe that the said regulations shall though come into force
they shall be subject to the final decision given in the
appeals. Applications are disposed of accordingly. Rule is
discharged accordingly.
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(K.S.JHAVERI, J.)

(A.G.URAIZEE,J)

divya
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Annexure P-10

No 30/04/2018-R&R
Government of India
Ministry of Power

Shram Shakti Bhawan, Rafi Marg,
New Delhi, 1% February, 2019

i
(=]

Chairperson, CEA, Sewa Bhawan, R.K. Puram, New Delhi.

Secretary (Energy/Power), All Staie Govts/UTs.

Secretary, CERC/FOR, Chanderlok Building, Janpath, New Delhi.
Secretary, All SERCs

CMD, All CPSUs under the administrative control of Ministry of Power.
President, FICCI, Tansen Marg, New Delhi.

President, ASSOCHAM, New Delhi

Indian Captive Power Producers Association

DG, APP, New Delhi

PND GO L

Subject: Clarification on Orders related to Renewable Purchase Obligation .

Sir,

I'am directed to refer to the Ministry of Power's Order of even number dated 22™ July,
2016 and 14th June, 2018 regarding long term growth trajectory of Renewable Purchase
Obligation (RPO) for Sclar and Non-solar for the period 2016-19 and 2019-22 respectively.

2 The request of various stakeholders regarding capping of RPQ for Captive Power
Plants (CPP) has been examined in consultation with Ministry of New and Renewable Energy
and it is clarified that RPO of the CPP may be pegged at the RPO level applicable in the year
in which the CPP was commissioned. As and when the company adds to the capacity of the
CPP, it will have to provide for additional RPO as obligated in the year in which new capacity
is commissioned. There should not be an increase in RPO of CPP without any additional

fossil fuel capacity being added.

3. This issues with the approval of Hon’ble MoS(I/C) for Power and NRE.

Yours faithfully,

=y ).-‘7 5
P o R i SO

(D. Chattopadhyay)
Under Secretary to the Govt. of India
Tel: 2373 0265

Copy to: Shri P.C. Maithani, Adviser, MNRE, New Delhi.




N Annexure P-11

16/1/2018 - EFM
Ministry of New and Renewable Energy

Block 14 CGO Complex.
Lodhi Road New Delhi-110003
26 April 2018

Office Memoranduom

Subject: Clarification Order of the Ministry of Power related to Renewable Purchase Obligation (
RPO)-reg

This refers to this Ministry’s OM of even number dated 26 Decenber 2018 and the Ministry of
Power's Clarification Order no 30/04/2018-R&R dated 1 February 2019 on the subject cited above.

2 On further exarnination and interaction with various stakeholders, including State Nodal
Agencies for Renewable Energy, it hus been observed thet 2bom 25 GW capacity Captive Power Plants
(CPPs) out of the total CPPs of 2round 45 GW capacity have besn set up prior to 2007-08 whea most
of the States had no RPOs. The Ministry of Power’s Clarification Order of § February 2019, in effect,
exempts all these CPPs from RPOs.

3 It may further be mentioned that CPPs have been importing/exporting electricity from/to the
grid, as per the requirement and cost-competitive considerations. Under RPO, the CPPs will have to
cither buy or generate renewzble power usccording to the RPO for the perticular year. lacreasing RPO
trajectory will necessitaze either increasing power sxport 1o the grid, cutting down import from grid. As ~
such, under the prevailing reneweables costs and trends thereof, incrersing RPO trajectory may not put
CPPs in finencially disadvantageous pasmon acrossthe CFP lmdmpe. However, increasing RPO may

be djsadvantageous to certain categorics of CPPs (say CPPs in Aluminum indusiry) on technical
gvounds

4, In view of the 2bove, it is suggested thet the Ministry of Power may coasider issuing
Cierificaion Order in supersession to the order referred to in paragraph 1.0 above of | February 2019.
The Clasification Order may propose that while considering RPOs for CPPs, the SERCs may psrmit
\dev:.ausn from the RPD majectory as notified by the Ministry Power 2aly in the cases where:- 1)
l\ achewng RPO trajectory will put the mdust-y depioymg CPP ina financially dlsadvamagcous position;
or ii) increasing renewable power consumption is nat technically feasible for operaticns of the industry
\/ deploying CPPs. The sbove mray zct as guiding principle for SERCs in detérmining applicability of
a~/" RPOs for CPPs.

A - e

G'f“ : (Tarun Singh)
N Scientisi-C
1 The Chief Enginecr (R&R)

& inistry of Power
. L‘E/f‘-r 11 Marg, Shram Sheakti Bhawan
b
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New Dethi-11000t
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No. 30/04/2018-R&R
Government of India
Ministry of Power

dekedr

Shram Shakti Bhawan, Rafi Marg,
New Delhi, 1% October, 2019

—i
o

Chairperson, CEA, Sewa Bhawan, R.K. Puram, New Delhi.

Secretary (Energy/Power), All State Govts/UTs.

Secretary, CERC/FOR, Chanderlok Building, Janpath, New Delhi.
Secretary, All SERCs

CMD, All CPSUs under the administrative control of Ministry of Power.
President, FICCI, Tansen Marg, New Delhi.

President, ASSOCHAM, New Delhi

Indian Captive Power Producers Association

DG, APP, New Delhi.

9O @ =gy g s e =S

Subject: Clarification on Orders related to Renewable Purchase Obligation.

Sir,

| am directed to refer to the Ministry of Power's Order of even number dated 22" July, 2016 and
14th June, 2018 regarding long term growth trajectory of Renewable Purchase Obligation (RPO) for
Solar and Non-solar for the period 2016-19 and 2019-22 respectively.

2 A clarification was issued by Ministry of Power vide letter dated 1% February, 2019 regarding
capping of RPO for Captive Power Plants (CPP) (copy enclosed).

3. Based on the concern raised by various stakeholders and after due consultation with MNRE,
CEA and CERC it is further clarified that:

i)  For CPPs commissioned before 1.04.2016, RPO should be at the level as mandated by the
appropriate Commission for the year 2015-16. For CPPs commissioned from 1.04.2016
onwards, the RPO level as mandated by the appropriate Commission or Ministry of Power,
whichever is higher, for the year of commissioning of the CPP shall be applicable.

ii)  In case of any augmentation in the capacity, the RPO for augmented capacity shall be the RPO
applicable for the year in which the CPP has been augmented.

i) In case, for meeting the RPO obligation, CPP has surplus power than its consumption
requirement, such a CPP may sell its surplus power to the DISCOMs under the prevailing
arrangements or in the power exchange.

4, This issues with the approval of Hon'ble MoS(l/C) for Power and NRE.

Yours faithfully,

Encl: As above W

(D. Chattopadhyay)
Under Secretary to the Govt. of India
Tel: 2373 0265

Copy to: Shri P.C. Maithani, Adviser, MNRE, New Delhi.
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GUJARAT ELECTRICITY REGULATORY COMMISSION
GANDHIAGAR

Draft Gujarat Electricity Regulatory Commission (Procurement of
Energy from Renewable Sources) (Third Amendment) Regulations,
2020

Draft Notification No........ 0of2020

In exercise of the powers conferred under sections 61, 66, 86 and 181 of the Electricity
Act 2003 (Act No.36 of 2003) and all powers enabling it in that behalf, and after previous
publication, the Gujarat Electricity Regulatory Commission hereby makes the following
Regulations, to amend Gujarat Electricity Regulatory Commission (Procurement of
Energy from Renewable Sources) Regulations, 2010 (hereinafter referred to as “The
Principal Regulations”) namely:

1. Short Title, Extent and Commencement

i. These regulations shall be called the Gujarat Electricity Regulatory Commission
(Procurement of Energy from Renewable Sources) (Third Amendment)

Regulations, 2020.
ii. These Regulations extend to the whole of the State of Gujarat.

2. These regulations shall come into force with effect from the date of their publication
in the Official Gazette.

3. Amendment in Regulation 2.1(aa) of the Principal Regulations to be read with
First Amendment:

Regulation 2.1(aa) of the Principal Regulations to be read with First Amendment shall
be deleted.

4. Amendment in Regulation 2.1(p) of the Principal Regulations:

Regulation 2.1(p) of the Principal Regulations shall be substituted as under:

“(p) ‘Renewable energy sources’ in this context means non- conventional, renewable
electricity generating sources such as mini/ micro hydel, wind, solar, biomass, Biogas
and bagasse based co-generation, urban/municipal waste, or such other sources,
(which are generally inexhaustible and can be replenished in a short period of time)




as approved by the Ministry of New and Renewable Energy, Government of India or
by the State of Gujarat;”

5. Amendment in Regulation 4.1 of the Principal Regulations to be read with First
and Second Amendments:

Para 1 and 2 of Principal Regulation 4.1 read with First and Second Amendments shall
be substituted as under:

Para: 1

Each distribution licensee shall purchase electricity (in kWh) from renewable
energy sources, at a defined minimum percentage of the total consumption of its
consumers including T&D losses, excluding consumption met from hydro sources
of power other than mini hydel sources of power during the year. Similarly,
Captive and Open Access user(s) / consumer(s) shall purchase electricity (in kWh)
from renewable energy sources, at a defined minimum percentage of his/her total
consumption, excluding consumption met from hydro sources of power other
than mini hydel sources of power during the year.

Provided that in case of Captive User of a Captive Generating Plant commissioned
before 1st April, 2016, the composite RPO target with respect to the energy
procured from such Captive Generating Plant shall be as decided by the
Commission for the Year 2015-16;

Provided further thatin case of Captive Generating Plant commissioned on or after
1st April, 2016, the composite RPO target shall be equal to the target applicable for
the year in which project is commissioned;

Provided further that in case of any augmentation of the Captive Generating Plant,
the RPO target for augmented capacity shall be equal to the RPO target applicable
for the year in which such augmented capacity has been commissioned;

Para: 2

If the above mentioned minimum quantum of power purchase either from Solar
or Wind or Others (including Biomass, Bagasse, Biogas, Hydro and MSW) is not
available in a particular year of FY 2017-18 to 2021-22, then in such cases,
additional renewable energy available either from Solar or Wind or Others shall
be utilised for fulfilment of RPO in accordance with Column 5.

6. Amendment in Proviso of the Regulation 5.1 of the Principal Regulations to be
read with First and Second Amendments:
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Proviso of the Regulation 5.1 of the Principal Regulations to be read with First and
Second Amendments shall be substituted as under:

Provided that in the event of the obligated entity fulfilling the renewable purchase
obligation by purchase of certificates, the obligation to purchase electricity from
generation based on renewable energy other than solar can be fulfilled by
purchase of non-solar certificates and the obligation to purchase electricity from
generation based on solar as renewable energy source can be fulfilled by purchase
of solar certificates only. If solar certificates are not available in a particular year,
then in such cases, additional non-solar certificates shall be purchased for
fulfilment of the RPO in accordance with the Regulation 4.

7. Amendment in Regulation 5.4 of the Principal Regulations to be read with First
Amendment:

Regulation 5.4 of the Principal Regulations to be read with First Amendment shall be
deleted.

8. Amendment in Regulation 5.5 of the Principal Regulations read with First
Amendment:

Regulation 5.5 of the Principal Regulations read with First Amendment shall be
renumbered as Regulation 5.4 and substituted as under:

5.4 In case of renewable energy generator set up under the REC scheme notified by
the Central Electricity Regulatory Commission supplying power for captive use or
sale to third party, the distribution licensee shall compensate to such RE generator
at the rate as determined by the Commission from time to time for the surplus
energy available after giving set off for the consumption by such captive consumer
or the third party.

9. Amendment in Regulation 8.3 of the Principal Regulations read with First and
Second Amendments:

Regulation 8.3 of the Principal Regulations read with First and Second Amendments
shall be substituted as under:

8.3 Captive and Open Access Consumer(s)/ User(s) shall purchase renewable energy
as stated in the Regulation 4 as above. If the Captive user(s) and Open Access
consumer(s) are unable to fulfil the criteria, the shortfall of the targeted quantum
would attract payment of regulatory charge as per Regulation 9.




10.Amendment in Regulation 11 of the Principal Regulations :

Regulation 11 of the Principal Regulations shall be deleted.

Sd/-
[Roopwant Singh, IAS]
Secretary
Gujarat Electricity Regulatory Commission
Gandhinagar, Gujarat

Date: 17.07.2020
Place: Gandhinagar.
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Rt 7. €1.ue.- 33004/99 REGD. No. D. L.-33004/99

Che Gazette of India

3. -2 .Ue.-31.-28052022-236019
CG-DL-E-28052022-236019

STHTETIT
EXTRAORDINARY

T [H1—ETE 4
PART III—Section 4

TR & T
PUBLISHED BY AUTHORITY
g, 272] T faeett, HreraTe, 9% 24, 2022/59F 3, 1944
No. 272] NEW DELHI, TUESDAY, MAY 24, 2022/JYAISHTHA 3, 1944

<1 faga fafame smatr
srfergEET
7% faeeft, 9 %, 2022

. arRu—14026(11) / 1/ 2022—a fafasn.—ad faga fafme sm, Rea afdfmm, 2003 @1 o
173&%@—&1?1(2)':1%@'?-5'(11)a%wq%ﬁameeaﬁ?mﬂﬂsaﬁw—wmtﬁmﬁﬂmﬂﬁ?ﬂaﬂ?w
Afrg i o AREER WRREr BT RNT @Ra gy, 9O G4 WO & ¥R Al Adiexeid ol
yamoTaET @ A QA AdeReg ol @t | e § aeR @ Qe @ fory fefaRea s a6

1. Hfd A9 ar URH

1. 3 R o v Tm a8 Rga Rfame smr (@esea et s @ fog Tdeeia
ot yErET 2 e 7 9 fifeE, 2022 2

2. 3 fAfrEw ImENT BT I RINaE ¥ g AT AR & g 8 |
2. gRETeTg
(1) 37 Rl 3, o9 9@ & e 3 s e 7 =,
(@) ‘aftrfrm ¥ fga e, 2003 (2003 ®1 36) VT &;
(@) S T F g7 R & Rfve 3 ¥ o deffa goikl sfma &

(@) s ¥ 37 AFRE B IHER ST o gRT S AdRUIE Heif e AT
3479 G1/2022 (1)
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(@) ‘TS AR’ ¥ 3 RfvgE & Rfew 12 & ol zen seRe wediemaR S &

(@) ‘amahr ¥ SRFEE B uRT 76 B SU-uRT (1) F el Fd g Rfames s v 2;
(@) Wyl smaee ¥ fawga Sy # wom orgafa wew # &R yeR A Wyol smaeT A &

) fareqa franfaftr & g Rff & oefa oda TRkl grr s fsarfafer s &

(&) ur s@1e’ A 3 RfEE $ i st B frfwa @ fag o g A €

@) frs s’ ¥ JRFEH B gr1 79 A SU-gN (1) D @S (@) B ;i sE g RffdE e
IS A €

G) TS AR A D Y JRFEH B R 26 B SU-GRT (1) B A w@nfia wE WR A9 B
e 2

(©) ‘aTen THTS ¥ TF 3o AT ¥ Rrws o wow sman 3 Tdexoia Ha A B ©@@ B 8
SR 9 arT 86 B IU-uRT (1) B We (@) B I avEHar i @ 2;

(@) "uraR wEwES QA B fea e s (W aoR) fifaE, 2021 @ fafvEd 2 & @ (1) @
IU—gS (FY) & ol g aRIRT IR vaRreT ST &

@) ‘s fafEm, 2010’ ¥ FHE-TT W T WM S fagd ftEme smEn (FdeveiE Soi
Sared @ for e ot s @ A R SR o o & forg fdee 9 wd) fafae,
2010 AT B;

(@) WRRe AR AT B AT ARYASH F ARFEH B aRT 27 B SU-URT (1) & FE i
RRG YR YU Bx AR

(@) Gofiexor § FHERT Soll FHOTE B SN B S WA og dard Yok N 9 §hEdl 3
GoflaRvT IR

(@ deofa Forf wral” ¥ gl e, W) 3R WgH a9, qEE, 9 T Heedre, WEd A
TRUPT AURTE 3R B TXHR R AFGAT W I7 AT TF o HIdl & I §6D ThIbRol
wfga T sol & @d A §;

@) ey w7 amemEr a1 eRde” ¥ Adeia Sol a3 fgd @ »a g 3o @ o
SRFRT & 9RT 86 I SU-URT (1) D Ts (8) B i o At g ffafde sravasar s
®;

() YT TOrHY X TS e Ry W Rg O sedl @ yemE & o st g e g
iffa gl Il &

(&7) <o ST Y SRFEE @ R 2 @ Su-aRT (64) ¥ Wahla w ST AN €

@) T fre B F IRFEE B O 86 H IT-UR (1) F T () P AT USY I GW
fafafée o firs are aifiE &

(@) =R sggta fafs, 2020° ¥ THI—FHY W AT WG dLg Rega Rfame s (@R
e Yo ax @ fay fhafaf, fdus @ et ok o eg wre) R, 2020 SR SwE
TR afna 2; ek

(@) ad* & fa<irg af sfda 21

i
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(AT 113V 4) AT T T : FETUTCT 3
(2) 77 faffmi # uge el 3R gt &1, & g8t aRifa 78 € wg affgw @1 sma g1 o fased
g fafemt & uRafa &, a8 orf 8 S 6 wae: afdfrm ar smairT gt o O R o Rafem
gl
3. > gord) Ak gas arf
() St AR e B, 37 AR @ o g S8 woRd g
wg g8 5 oMW 7' Wqe EF W 5 O ikl & o 3 RfEEl & arfe g Sueha gt &

w1 UferT wrRim B, Rl o OOl 31 DY Toidl & WU H I R FEaT 2 |
(2) BT TR & Py Frefera g

i) U SHIAT BT GOTHROT AT,

i) yHOEl @ ey F Sared R A @ oaies & forg d3 &1 fAmior wwem

iii)  YETOTOH] BT AR S,

iv) YA & HeY H ol T WEREE AR FUeRT F9,

v) Yo ¥ Aegaeri @ P | @ w9 § w1 R,

vi)  SEOTOE @) IR FT WA,

vi) 39 @S @ SU-TS () ¥ SU-Es (vi) 95 W HEfd U 3 $dl B Hel, 3R
viii)  SIRFT gRT IT SR &l o= &1 &1 R |
4. FHIOTTH S A BT Ur=ar
(1) Frafefed gereal womE SR Fv @ forg o g

(@) FiHig SHoil IaEd wIF,

(@) s vl Sl gial o amenRa dftea e W,

() faaRor srgstaany, 3R

(a) fFrafr uga SuHRHT
@) v Suif Icued WIH FHEMEl B O A & fog a8, ft g8 frefaRed wal @ @
HRAT B

(@) W o Hai Swed WA F1 SRB, [ &9a1 A1 B 91T S Ay AR g @ arT 62 A1 grr

63 B RN B @uRT I1 ifiea =&l fvar mar B, @1 S faga & 5N 9 3o T aedlel

arguTe @ forg WY wu & a1 faga AR @ AmEw A ueR gaEs 3 a6 B o @

(@) W e SHuf I e A fd @) 5 ge &1 ar R aruor g9RE A1 (qu) g & A

Rarrht AfT RE &1 @n T8 Serm 2

(B) e Hui Fal ') ARG R AdeRYiy Ful SAed WId @ 6ay 4 3w A @
s (2) @ ad= gon R @l & @ 7 90 $feq IORT RIF y90E &f 9N v @ fog 9=
Bht

Ry I8 5 W0 Sfica SaRT I 3 W—IUENT @ W 96 9N By 1Y gEoeE, [ @ feag
g el e |
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(4) &t farr sgaftaerd ar fafy uga S & w9 ¥ arg 3o, o & Wafa I amaT gwr
T aRa FdH a1 argar e Fderei ot @t @ T a1 B w2 adeein et
it ¥ W s faem & By B G Ty @ 9 Ry S B e 2@nf

5. ufsparg

g1 faffedl #F o fRfafdse uftvar # (i) wosi & fov 9= g@Eal &1 yEE &R (i) yHomEt @ g
gb1gal Bl Goitdvor 3R (iii) yEmorEt &1 fAfee, e eiv Jes wfde 8

6. yTOOAT @ fag ywamae waE far s

(1)  Saxifas gRET yorell | Wag 9T Sl BT YA WISy YOk gRT & A S

wg I8 & urm gEredl o 39 RfEEl @ ggw R @) aRE @ 9@ v Ry T s e e
Hafrd gl $ duar 9 9 fAfE @ a9 vem R T uegrge HEn e |

(2) FR—IRTS gRYVT FOell ¥ S U gHedl @ g, fwa i & wrr @ wu § ady
TOiRA ERT S @ S arelt e & fog famfafy @ sgar 99 &3 9 sIRyeeRN gRT e far smem
o Qi ur=t gprg i Red €

wg ¥E & o @Al B 39 RAfEE @ gga ER B ahe A qd geE Ry MU gemEt @ g9
fafdl & orfl\ wem™ fby v yoaras |HEm S o 999 TRIH S9e GeEftd USTaEl @ dudr 3 g
T& 9 B |
) A $@Isgl e 9aEd veH &y Y €, 39 RAfmm @ we 2) A Weffa, game wem fay o @
g e - srerar e wiRafa # aRads gem 2 oot RRgR o wsfg & fafyy aifdewor an fsed
I AT S e Ao | G TGSl B W Wt SRS B qa $, W axddell @
HA9T & 918, 39 URadd & UVl g1 @ a9 30 Al & ofeR I Rafe # smmmw a3t ok 59
BT GOl B G| BT |
(4) 39 fiffgm & @s (1) 3k @ (2) # Sudel & &1 g0 1, 37 RfgHl @ A 4 @ @ @) &
ffifde g=ar ol B W@ o FA g faaRe sgefker o e 9gw S @ 39 Rl @ el
Gl g by o & forg sl foar war ||en @ |

7. WATIT &1 Wi evoT

fafet @ fAfgw 6 & s (2) # Hsfia o 31 o aeM BT U yeras & uftkigg a) 9ear §, afe urm
SHE I T & fE off REuEt ar vkl B Soorue Rar 8, e Soitd 39 UeR B N g
We w9 A foderer & oy STRerl @ &g =1 fear T 8

8. vl & foag gsfievor g faar smar
(1) A 3@ O varE veE i mar @ a1 ™ 39 RfYmE @ erfe wes e far wr wwen
T, faxga frafafy & a1 & v A ¥ R gRT 9 Ry S are yEmst & fog gofiewe &g
Al & SFgaR Bal okl §RT doiiaRYT yee fby oM & fag o enfr:

g I & soeal R RS fafaw, 2010 @ orfiF doitexwr yem faar w8, S 39 fAfesi &
I GofresRor WeTe fohar T wHE e |
(2) 34 sl & Fewsl 3 srgesT doltexr, dofiaxer & aRE | y=iY auf @ fog dy 8rm

wg a8 5 IS RAfvaw, 2010 & orfiT argea dSfiaver ik g7 R & orfw wwem T agew
GOfIRoT, S Y USHIHRYT B aRIG § UEE 991 @) 3Efy & forg dy grm
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(@)  uSheRv Igad @ TE PRI e SRy yeE U §iM @ are A ar fAfte Rufd # aRade
g & 3 BU RRgR a1 v U s sftreser ar el s wararerm oW Wi wiReR | gETa
TG @ WY LAY Coi B G B, O TS $ G @ 918 U e B ad 9§ 30 Al B
dex A RafS § 09 uRads & srera o |

9, qofexoT &1 wfaaesor

fifrr & Afrm 8 & @ (1) # Weifa o= 3o & 7o fFar T doexe @ afiigd #R Wl §, afd
UF ZHE AU UoliaRer & fhe ff fFrEgsY a1 vl @1 Seotae dwar 8, e oot $9 WBR B Uofiaxer
T W WY ¥ wfoRiERer & frv SwRerd g9 =g Oifta fhar mam g

10. yaroTgAl &1 e

(1) ur= 3@, f dofiaxer yeH P & ar Ry doiiexer yeE e T ween T 8, 9
fawga oy & v & w7 # BAE o g1 W Y Y s & fefe @ fhafafr @
AR FE GO BT FETeEt B i 8 e a] Al |
() UTF THE R A @ FrfAe g AMdEd, NGOG Sl SRA WA A TGN ot
T W amRa I dfica SR RIF 89 B A, U 3PIE N Halt ST ¥ ¥ " B
e A1 GOl B far Se:
g ¥ & afE Gafta SeuesT § BE AW @ 3@l $ A€ e By S §, o B sHos
el far e |
(3) U P gRT FANE @ fufee tg eme, fawer sgefker @ Fafy 9gw SwERer B9 @ A,
FaRIT Y157 SN gRT FATEEIRG AeReg Hy aregal @ anfdem # Adaweia St Al W fagd & sy B
IR ¥ WA ST AT | yEoeE # w4 & A, ki af § ofd 4 A9 A & eiex fhar Sy
7 uE 5 oy R of @ ofq & O 7 A o & are ade By W € O FIE FE©E o
w51 faar srg |
(4) FEr TorRl, U SHE W ywoEl & frfa ¥g Wl smaee &Y wift @ A W dsE R @ s
SHIOTOS ST BN A7 %5 B g BRell @ RerE A gY IS I H AR 30 G gHI8 Y
gfaa |
(5) HTOTIST Y ARG Sl SeuTe WIH A1 TAGRONA Huit W R SeRe dfieq Iure W @

T U 3T B S A wrem o Sanid e fire § siaafia Rga a1 adeoiy Hut Al w)
SR urE fed ST WIF N W—SYEIT @ AMer A Sfaafta aHen S iR il eraied

worrett # fafdraq eraifea fear sreem:
P weRufy firs e a1 o s BIs @ AR, A

ii) ey Sof IaRT RIF §RT Foll $ge 3R Thexog Foi wdl R smnRa dfteq
Saared Ry, S AieEl sgAiee iR dvvr Sl @ ol wifte el € & wdy A
ey Iog WR A9OT 5 A1 WG AR Y9 B% $ fAaxer srgataur & fafea Wi @

3N OX |

6) 3 sPzal R golieeer e @ ar R 5 R & i delierer g
TRIT TR AT 8, IP GSAIGRYT P ey @y & forg yHorgA & e '@g o 2R

11. yrorgAr &1 faftma aiv Jtae
(1) P goid FEOTgET @ IR BT @A BT |
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@) FEIOTSET BT OreR el ar favga fhaifafy # ddla woil gR1 @ argEfa Ui smafdredr
i fag@ @ amaRal & wraw & Al G s
(3) IR eRTE (Qaer) § yEmores @ faftma @ oy urar et Hefta sufaEt ek Pt
& foy @d Rge ffeme smrr (@ aoR) e, 2021 & orf| s &1 o smews
SIS AT T |
(4) e amRat & Arem & sl a1 A FAEfaRed @ s g
@) = e Ry @mmRal & A @ w5y S AT sl @ den @ aR § aad
ooidll B Afim w9 # gfEa s |

/@) =g ToR RRE A 39 UBR S FEOE B GE B e s o fh s @vs @
IR WU (F) B ATAR UH IHIFAT GRT GPera fevar w2 |

@) 3 GUS & SUETS (@) & I wife By MY YHOYS S e YadEl (Yasiel) @ ARgH
A fafim A sgafy 72 8nf

@ figd aud 3@ @ve @ SUEvs (@) @ N e fBY Y yEEE @ Qe & A By
Toiel @1 g a |

@) faga amalRal & #ram | yAvEl @ A & fog aR A1t Rfga @ e Jmmare g
o1 yfaffrea 9 arel te wEeeE o FRfia exa g fRega sgei s 2020 gwo
rferenf¥ya 8|

(5) qreR URTAS (TavTdl) @ Arad ¥ oar fga amuilRal @ aemm 9 sk armer) s@sdl g

JRYNT B T & oY vga U R fafia wwores At g

() AEq BN R, dwig ol Wl ¥ Sad gHYEl B 9w &l 3R sHe Rers @l

FerTd BT |

%) W8T P A T ANBNT FHorl Gl W eRa dftea Idea ®IE B 9 By

MY YA RS & AT IR Aifrd 8 |

W 5 oy ol TSt @ 59 UGR @ AeE @ R A D gord! @ giud $31 e ) s
Tl 39 UBR B FHIITH I GAE B AR z9b Rere Y e B

12. YATOTYH ST Tegai|
(1) =7 R @ onflm I e T gs yAeE FdeReg Sl il 9 Sarfed AR fire

Aqafa @ fFy o & forg #Aifa (Fdeseig Sl 9l ) mIRa urd sfteg I@red wIA
ERT W—SarT & JPel #) faga & va Fmare gve & afifiRe s
W & TOE AR g9 R & @ve (2) & IER AT g1 srauRa faar e |
wg gF & ymomsE o safed fRga @ ge AmEe gve ok fie # sfaafia ar sfaafia fey
o & fog Afa & forg 3w Rfem 3 @vs () @ sgar Afde gams adieR & o
SR fogT SIe |

(2) 37 Rl & wg & ok [ &9 991 @ AR & faU a1 39 yeR A o= sl & fog
yagE Fearerik R uRRre—I & gensrenRa smanT grr fAffa fear oar @, frergar enfr:
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(AT 1= 4 HTLA T TSI © AATGTLT 7
Tfieveig Sl ytenfirar JHTOTYS HeeIATaR
¥R 994 g4 9R 1
EIgsl 1.5
RS wifere d%e (TIUHS<Y) 3R IR—Sldred 28+ ARG He—ciras 2
AR U4 AT 2.5

wq 5 e gl ¥ dax T B T I TG Suit & oy, g Aeden®  aRRre-]
¥ fufRa Rigial w smenRa Arer &3 A1er R W AT gRT AfRgfad fbar sy |

wg 6 eman fafs Fdewi set fenfifdsal & emra iRk aRugaar wR 31 wfen & IR W
Y 9§ YATOYS HoelraR B AT HRm |

®3) 39 A @ @vs (2) & SFUR @] YHIVIS AeelwiRR 39 Al &1 ugat 8F & N
P 91 o fhu MU RN FHol Gt TR ImRT AdEReia Sl SdAreT Il iR dftcy IdeT wIEl
o1 ffdse frar smom |

(4) Fdrexof S SaeT WIH @ fav e ax fAfde yHoes AediemR qdieeia Sai |l
TR IRE Bty ST I I7 §9 YR @ 74160 Hull e WIH $ ARA BF & aNg J 15 91
oI @y & forg 9 8 |

Wy 6 A Sul Saed ®ReF a1 d@evoid ol didl W) Ry dfiea Sdred 9N WA &
IR BF P aRE ¥ UgE I8 A AN 90 IRSIF B Juar @) @y B Y, 39 yeR & "daveiy St
ITe WA A1 Adaxely Hof Fidl 1R SR dfieg Sared wyH & Sarfed fagd ik i § saafia
1 TART B T qrel faga & uE FEre uve @ forg ud gEegs W) fhar Siee |

13, YHOTYAT @ I
() YA ) BIAG TR YaEdS (Yadll) a1 urF sesdl aun g il # de araRs
© ¥ WAl @ ITHY AW BRI |
g & R vewes (UarEel) qur fRegd amerd @R afed @it daaeRt @1 afea wmE,
P, war AR fadar g AT TS 31 RIS IR R I woiel B Ruié T

@) T 99 ¥ Hge BW W & freafafed o1 oRRefy sfaa 3 @ @ s@a uftd &€ &)
TATET 2, IRFT UleR Yo (Tawsiel) O figa amoRal ar Ao toRklt @1, RN 98 emavas
AT & B 59 UPR D S BT IS T WhAT &

(@)  wETE @ HEE F smm gy ar
(@)  TEOE 3 Bl § AR SaR—=erd
) UTaR YaEdSl & FHVGE B ATHRAD Ied AT HH HHATER A
14.  9HIOTYET P dear
(1) ST Y Y yEOE 99 9@ A9 e o9 9@ 9 Aifad Te by o

wg & o T uE 3HE A A I D MR W AT WG GET B g B AR W
yeargd a1 e ura fBar & 3R 39 UeR &1 3H18 &1 Y a1 NG 918 @ ahE § g
HeRa frar wirar 2, a7 $9 YoR @ 3P1E & Uga ¥ ORI By Y, ofe A T8 By T, yEeE
39 UHR D YHIGET B AR BRA D ARG 9 AT 8 0 R gsd 9 \ifEd fFy aw gEemEt &
Ty #, T YR B TS U a¥ B @iy B A amenRa o X 9 Ird e do mifsHe ara
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15.

16.

(17)

(18)

(19)

(Trefiatens) # <1 4 (200) 9 IfOF MR WEe # R W AW Afed 39 ISR B YAOGAT &) fas
W IS DI TE IHH DRI Qo BT GH BRI |
B U9 AR
BT TOl W YR B YR UR ATERT YR, YIRS, YHIOOE I SR &Y R S6N Wafd
3= wHE @ oy T 3HIsAl g1 Uity W U9 wuRT @1 iR s
faega fparfafer
(1) P ol 39 R & aftger & fF w1 3 o & 3R RFeesd 9 WO wRA
% 91 favga Ry ol Sl &R T @ gE @ fon S wRga |
(2) faege ey 3§ frafafea wfed ofds 9@ 9 Hiffa =8, o1 wfRe b smom
(@ 3 el & R 3 & @ve (2) 4 guRfealed uF seEdl & Hey ¥ ISk &
ogiee B fog foranfaf:
@) 39 fafe @ i 6 & @ve (2) # gusfeafaa yarga & foy fhafafe;
() 59 fafaet @ w8 @ @vs (1) ¥ gucfeafaa wamma & fog rgea & fog
feranfafe;
(=) 3= fafgsr @ R 10 @ @vs (1) § gusiwalaa o o o &= @ fag
forafafer;
@ =9 Rt 3 R 1 @ ave () § gueiefad war v & A | oA
faega amaRal & are & yars & fifv @ g smafe,
(@) I Hag IR AHRAS A |
frder 9 @ wfaa
AR G 9G¥ 39 TBR B Ugfa (S iR ame o ol & O 9 39 fafdl @ erafa
& forg S wwemar 2
forar &= @t oifda

s, faRaa 3 aiffoRaa fry o= gl arol @ fore, | a1 fady smewr 9, sik 371 Rt &
fapedt ot Sudy @ Rifderar we wRd gy wfaa 89 & fog waifad oifél ot gaarE &1 sEwR weE
PE B qIE RO W AT 3PP Al (@fFdl) g7 f6y Y e R g9 fAfEl & i SuEy ot
fRIfdrer #R HH|

s - Aerar

(1) 3 Rl § e Suafla @ ouR, RS RAfEH, 2010 IR & wadl w@omE IR
Sue frafafar 39 Rl @ arp 8 o R | R 8|

) 9 Prad ¥ e o @ e g

@) PRy fRAfeES & | & 7€ 31 a9 o B T P FRA T PR TAET Al
IRRLIA a1 yerT & TS sgAfa a1 Fafa o8 swas a1 e ar a8 e o e
% 39 Rl & Sual & smgey T 2, 3 R & aeged suadl & el @
T I B TE FRATE A G |

(@) RS s, 2010 B e o fFy T iR 39 R & yg B9 @ TR A @
A € fHy 17 gHOTE (01.04.2017 | qd SR fY Y IR—AR gHOHET B BleaR)
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(AT [1[—ETE 4 ST T LTSI ¢ SAHTHTT 9

9 % 99 @ o9 dd I= Afad e fear orar ok 3 R @ sger fafem @
forg ar= g |

() 01.04.2017 ¥ gd SN fhy 7Y IR—WR yAOGET F1 A o S=&r 14/ 7E0H /2017
4 fei® 04062018 & [ETT B AT Uy fRAMG 28052018 & IJRAFT & U R
aiftrenfia g1 ST @ W19 9% S 2018 @1 ffaer srfie dwm 4801 F A WAt
=g & G Fdel & seanfie are fafgw, 2010 & e S duar @ IER
Aifed eI faar < |

(=) P RfEEl @ agaRer § omd By T et amewr ar e a1 yer by U argEET
I 1 B Frgfia, o g RfE & et # ygo 2, 9 3 ok wardy Bl ok
T 37 R & sgerw # a1 swe orfil| o fvar man a1 ke fRar wan, 98 ywe
BT oie 9% & 37 RffrEl @ orf oo fftte w9 & smem 7 @1 7€ &)

gulid ¥z geft, wfae

[T 111/4/574T./92/2022-23]

TfRf¥re—1
YHUYH AedIeTay & 3Jauner & fae Rigra

@)  THYA AR b ffaRed & eam # v@a gy s adereia Sel 9kl @ SRe W @

IR T IaenRa fear T &

s AT & arT 63 B 1N N UfhAr @ "rEw [ s ey St uRareEe @t
e

. faftrs sdexdiy Suf gl ) R aRawmmel @ g e gt o fpy v 2R
AT |

. T sul uRaeERt @ oy = Rga s smar grr o fdg v 2R
3T |

. JUYa AT §RT IR Twwiy Hui gRaer e 2Ry, aft o1 2

@) SF Rigial & IMR W, gasfod Ay Full el ok Fdeviy sut deifre o fAfde
AT AeeeRR & forg whiga SRe Frgar

2R® ¥
Tdrevefiy Huf gtenfirer o smenlRa < /fal YHUTOH Hed ITATIY
-2k ga= Ud R it I
HE] 4-6 1.5
ARITe Hifers I (THTHS<Y) 3R IR—Sidred g8
AMRT Fe—IdTe 6-8 =
M Q4 I e 8-10 25

CENTRAL ELECTRICITY REGULATORY COMMISSION
NOTIFICATION
New Delhi, the 9th May, 2022

No. RA-14026(11)/1/2022-CERC.—In exercise of powers conferred under sub-section (1) of Section 178 and
Section 66 read with clause (y) of sub-section (2) of Section 178 of the Electricity Act, 2003 and all other powers
enabling it in this behalf, and after previous publication, the Central Electricity Regulatory Commission hereby makes
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