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 BEFORE THE GUJARAT ELECTRICITY REGULATORY COMMISSION 

GANDHINAGAR 

Petition No. 2203 of 2023. 

 

In the Matter of:  

Petition under Section 86 (1) (f) of the Electricity Act, 2003 and Wheeling 

Agreement dated 28.03.2016 executed between M/s Gopeshwar Spinning 

Mill (Prop. TT Limited) and Paschim Gujarat Vij Company Limited and in 

the case of non- payment of Rs. 24,98,831 for the invoices of month of May 

2022.  

 

Petitioner    : TT Limited 

     879, Master Prithvi Nath Marg, Karol Bagh,  

     New -Delhi-110005.     

 

Represented By   :   Ld. Adv. Mr. Harshraj Vaghela.  

 
V/s. 

 

Respondent   :   Paschim Gujarat Vij Company Limited. 

Nana Mava Main Road, Laxminagar, Rajkot-360004. 

 

Represented By   :   Ld. Adv. Ms. Aishwariya Subramani along with 

     Mr. S.N Parmar. 

 

CORAM: 

 

Pankaj Joshi, Chairman 
      Hiren Shah, Member 
     Jatin N. Thakkar, Member 

 
Date: 03/09/2026. 
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ORDER 

 
1. The present Petition is filed by Petitioners under Section 86 (1) (f) of the 

Electricity Act, 2003  inter-alia seeking following reliefs;   

(a) to declare that the action of the Respondent in not releasing Rs. 

24,98,831/- against invoice for the month of May, 2022 is illegal and 

unlawful; 
  

(b) to direct the Respondent to pay an amount of Rs. 24,98,831/- along 

with 18% interest from the date of due date of the invoice till date of 

realisation to the petitioner; 
 

(c) to pass an order of costs against the Respondent; 
 

(d) Pass such other and further order/s as Commission may deem fit and 

proper in the interest of justice. 

 

2. The facts mentioned in the Petition, in brief, are as under; 

2.1. The Petitioner is the proprietor of M/s Gopeshwar Spinning Mills who 

was granted permission by Gujarat Energy Development Agency (GEDA) 

vide its letter dated 02.03.2016 whereby a Wind Energy Waste Power 

Project for 2.10 MW (Mega Watt) was setup on a parcel of land bearing 

Survey No. 80/P situated at Village: Bhuva, Taluka: Abdasa, District: 

Kutch.   

  

2.2. The said project was setup in view of the Wind Power Generation Policy, 

2013 issued by the Government of Gujarat vide Resolution dated 

25.07.2013 and GERC Order No. 2 of 2012 dated 08.08.2012 & GERC 

Review order dated 07.01.2013. 
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2.3. The Petitioner thereafter vide letter dated 16.03.2016 requested the 

Respondent to enter into wheeling agreement for purchase of 66 KV of 

electricity for its unit situated at Village: Kadiyali, Taluka: Rajula which is 

given Consumer No. 43133 from the said wind mill. The said request was 

accepted by the Respondent and ultimately both the parties entered into 

an agreement dated 28.03.2016. The said agreement was entered 

between the parties for a period of 25 years from the date of 

commencement of operation of wind farm. The said agreement can also 

be terminated by either party as stated in Clause 4.0 of the agreement 

dated 28.03.2016. 

 

2.4. The Petitioner thereafter sold the wind mill to one Usha Cotton Print, 

Chamrajpur Road, Jetpur and a “NO OBJECTION” was also issued for such 

transfer. In view thereof, the Petitioner wrote letter dated 30.05.2022 to 

the Respondent and requested to terminate the wheeling agreement 

w.e.f. 01.06.2022 as the said wind mill is now owned by new buyer.  

 

2.5. The Respondent vide letter dated 01.06.2022 accepted the request of the 

Petitioner to terminate the wheeling agreement and also informed that 

w.e.f. 01.06.2022 the Petitioner will not be given any treatment to 

generated energy. 

 

2.6. The Petitioner had also sold its proprietary concern/unit viz. M/s. 

Gopeshwar Spinning Mill to one M/s. Agritex Enterprises LLP w.e.f. May, 

2022. Hence the unit of the Petitioner had not utilised/consumed the 

energy in the month of May, 2022. So, the power generated by the wind 

mill in the month of May, 2022 remained unutilised and had directly gone 

to the grid of the Respondent.  
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2.7. The Petitioner wrote letter dated 14.07.2022 to the Respondent and 

requested to release power payment for the month of May, 2022. Along 

with the said letter, the Petitioner also raised invoice upon the 

Respondent for the month of May, 2022. 

 

2.8. In response to letter dated 14.07.2022, the Respondent wrote letter 

dated 02.09.2022 and refused to release the payment as the unit was sold. 

The Petitioner thereafter wrote letter dated 09.09.2022 to Respondent 

and asked to review its request for payment of surplus power as the said 

request was for month of May, 2022 whereas the agreement had been 

terminated w.e.f. 01.06.2022. The Petitioner did not receive any response 

and hence the Petitioner again wrote letter dated 12.09.2022 to 

Respondent reiterating the contents of letter dated 09.09.2022. 

 

2.9. The Respondent vide letter dated 21.09.2022 gave response to letter 

dated 12.09.2022 whereby it informed that they have verified energy bill 

of May, 2022 which showed the name of  M/s. Agritex Enterprises LLP 

and as per agreement the captive power can be adjusted with Petitioner 

only and so release of payment was refused. 

 

2.10. The Petitioner again wrote letter dated 01.10.2022 to the Respondent 

informing that in their bill there is mention of surplus energy and hence 

they should not refuse for release of payment.  

 

2.11. In response thereto, the Respondent vide letter dated 15.10.2022 again 

refused to entertain the request of Petitioner to release the payment. 

Further, it was also informed that for further query, the Petitioner shall 

contact GERC Section, Corporate Office, Rajkot. The Petitioner thereafter 

wrote letter dated 12.11.2022 to Respondent stating that due to non-
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utilisation of energy due to sale of units the surplus energy has gone into 

grids of Respondent and hence payment may be released. However, the 

Respondent vide letter dated 21.11.2022 again refused to entertain the 

Petitioner's request. Further the Respondent by their actions created 

mental harassment by asking the Petitioner to approach different 

departments instead of releasing the payment for electricity generated 

which has been utilised by the respondent. 

 

2.12. It is submitted that the actions of the Respondent is contrary to 

agreement dated 28.03.2016. Further the Respondent being a public 

company, its actions resulted in damage to public interest and hence as 

there being no other recourse, the Petitioner has approached the 

Commission by way of present petition under Section 86 (1) (f) of the Act. 

 

2.13. The Respondent has failed to consider the fact that there is admission on 

their part that the Petitioner was operating the said wind mill for 

production till 01.06.2022 and further vide their own letter dated 

01.06.2022, the Respondent has stated that no treatment shall be given 

to petitioner w.e.f. 01.06.2022. Hence the invoice raised for the month of 

May, 2022 should not have been refused for payment. 

 

2.14. It is submitted that there is also an admission on the part of Respondent 

that there were surplus units for the month of May, 2022 which 

ultimately has gone into grids of the Respondent. Hence it can be assumed 

that the Respondent has utilised the said surplus units to provide 

electricity to its other consumer/third parties. Hence the Respondent is 

liable to pay the invoice for the month of May, 2022. 
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2.15. It is submitted that the parties herein are ad idem that the unit of the 

Petitioner has not utilised the energy for the month of May, 2022. In view 

thereof, at a later stage the Respondent cannot refuse payment by stating 

that agreement is terminated. In fact, the agreement is terminated w.e.f. 

01.06.2022 but the Petitioner has requested the payment for the month 

of May, 2022. Hence in the month of May, 2022 both the parties were 

bound by agreement which was successfully performed by both parties. 

Hence the said action of non-release of payment by the Respondent is 

illegal and unlawful. 

 

2.16. It is submitted that the new unit has not claimed or is not entitled to claim 

any surplus from Respondent. Further the new entity has come into force 

only w.e.f. 01.06.2022. So, till 01/06/2022, the Respondent was in 

agreement only with the Petitioner. Hence the Petitioner is entitled to get 

the said amount from the respondent. 

 

2.17. As per Section 86 (1) (f) of the Act, the present dispute is between the 

licensees and generating company and hence the present Commission 

has jurisdiction to adjudicate the issues in the present petition. Further 

the electricity was generated and operation in respect of it is carried 

within State of Gujarat and the registered office of the respondent is also 

in State of Gujarat. Hence the Commission has jurisdiction. 

 

3. The Respondent has filed its reply vide affidavit dated 25.08.2023 and 

submitted as under:  

 

3.1. Save as specifically admitted in the Reply, the contents of the Petition are 

wrong and denied. 
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3.2. It is submitted that admittedly the Petitioner had been granted 

permission for setting up the wind power project for captive 

consumption. The Petitioner has not entered into any power purchase 

agreement in respect of its wind power project with GUVNL or any 

distribution company in the State. 

 

3.3. The Petitioner had entered into Wheeling Agreement with the 

Respondent, PGVCL on the basis that it was opting to wheel energy to its 

own manufacturing unit i.e. for captive use. 

 

3.4. It is submitted that the agreement was for wheeling of power on behalf 

of the Company from wind farm to the manufacturing unit at M/s 

Gopeshwar Spinning mills (Proprietor T.T. Limited) HT Consumer No. 

43133.  

 

3.5. Further, under the Wind Power Policy 2013 and Order No. 2 of 2012, the 

treatment for Wheeling of Electricity for captive use and third party sale 

are different and therefore the identification of captive use and third 

party sale is necessary. 

 

3.6. There is no dispute by the Petitioner that Respondent PGVCL had acted 

according to the Wheeling Agreement in regard to the wheeling of 

electricity from its wind farm for its captive use. The issue that is raised 

in the present Petition is with regard to May 2022 wherein the Petitioner 

had already sold the manufacturing unit thereby there was no captive 

unit for the Petitioner. Despite the same, the Petitioner had continued to 

inject the electricity during the month of May 2022, with full knowledge 

that there was no recipient unit for such electricity. The Petitioner had 

only written to Respondent on 30.05.2022 to seek termination of the 
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wheeling agreement with effect from 01.06.2022 and had only provided 

the reason that it had sold the Wind mill which was accepted. 

 

3.7. It is submitted that the Respondent while verifying the documents came 

to know that the name of the consumer at the recipient unit as per 

Wheeling Agreement dated 28.03.2016 had been changed had been sold 

off even before May 2022 and therefore for the month of May 2022, the 

recipient unit was not captive and therefore the wheeling agreement 

cannot be applied even for May 2022. Admittedly, there cannot be any set 

off to the recipient unit which was not captive use. Therefore, Respondent 

has not granted any set off for the said period of May 2022 and further 

has not accepted the claim of the Petitioner under “surplus power”. 

 

3.8. It is submitted that the payment for surplus power was envisioned both 

under the Wind Power Policy 2013 and under Order No. 2 of 2012 in 

regard to the wheeling of electricity by a Generator to Captive Use after 

adjustment of energy injected against the consumption. The intention 

was to provide the benefit to wind power projects who are wheeling 

electricity for captive use and was not intended to be a mechanism for 

sale of power to distribution companies. 

 

3.9. It is submitted that in the present case, there is no captive recipient unit 

and there is no adjustment or set off. The Petitioner had sold off the 

consuming unit and therefore was well aware that Wheeling Agreement 

dated 28.03.2016 for captive use cannot be operative in May 2022 itself 

when there is no consuming/captive unit. When the Petitioner did not 

intend to wheel the electricity to the captive use, it cannot claim the 

provisions provided under the Policy or Order in relation to the same. 
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When there is no captive unit and there is no intend to wheel electricity, 

the alleged benefits of wheeling including payment for surplus power 

cannot also be granted. 

 

3.10. The wheeling agreement was for wheeling of electricity for captive use. 

The issue is therefore whether the Petitioner can claim the benefit even 

when it is not injecting electricity for captive use, or not.  

 

3.11. There is no reason why the Petitioner had waited until 30.05.2022 to 

inform Respondent of the termination of the wheeling agreement. The 

Petitioner ought to have informed PGVCL of the termination of the 

agreement in view of sale of consuming unit which itself has rendered the 

wheeling agreement inoperative. Further there is no reason why the 

Petitioner chose to inject electricity into the grid, with full knowledge that 

the wheeling agreement cannot be operated. The action of the Petitioner 

is contrary to the terms of the Wheeling Agreement and the Petitioner 

cannot take advantage of its own wrong by seeking payment for such 

electricity injected. It was entirely upto the Petitioner to arrange for the 

sale of electricity in Power exchange or to any third party but the 

Petitioner failed to do so. 

 

3.12. It is submitted that there is no agreement between the Petitioner and 

Respondent to allow payment for such power injected by the Petitioner. 

This is not the case of surplus power as sought to be contended by the 

Petitioner. The surplus power arises when the power is injected into the 

grid for the purpose of consumption by the open access customer 

(captive unit in this case) and there is a mismatch in the consumption and 

injection. The provision for payment for such surplus power does not 
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change the fact that the main purpose of the injection is for consumption 

by captive unit. However, in the case of the Petitioner, the Petitioner was 

well aware that there was no captive unit and therefore there was no 

consumption. Despite the same, the Petitioner injected the power - this 

cannot be termed as surplus power which was not utilized and the 

Petitioner cannot take advantage of its wrongful actions.  

 

3.13. The Petitioner has admitted in the Letter dated 12.11.2022 that the 

injection was inadvertent flow to grid “.. consider said generation of wind 

mill as in advert flow to grid and make payment at said rates”.  

 

3.14. There cannot be any payment for inadvertent flow to the grid, let alone at 

85% of the tariff. It is reiterated that the injection of electricity by the 

Petitioner was not under the Wheeling Agreement which was for 

wheeling of electricity from wind mill to captive unit - when there is no 

captive unit, there can be no wheeling to captive unit. Therefore, the 

Petitioner has injected electricity contrary to the Wheeling Agreement 

and without any agreement to sell to any other person. There is no open 

access for such injection of electricity by the Petitioner. Under the Open 

Access Regulations, 2011, it is clearly provided as under: 

 

(5) The grant of connectivity shall not entitle an applicant to 

interchange any power with the grid unless it obtains long-term 

access, medium-term open access or short-term open access in 

accordance with the provisions of these regulations. 

Provided that any interchange of power with grid without any type of 

open access shall be violation of these regulations and shall be dealt 

with in accordance with section 142 of the Electricity Act, 2003. 
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3.15. It is submitted that if the Petitioner is allowed the payment for such 

injection, this would allow the Petitioner to take advantage of its own 

wrong and failure to act in a correct and prudent manner. It cannot be 

permitted that any generator is allowed to inject electricity without any 

recipient and without any agreement for purchase of power. 

 

3.16. It is denied that the letter dated 01.06.2022 constitutes any admission on 

the part of the Respondent. The said letter was issued in response to the 

Petitioner's letter dated 30.05.2022 and was based on the information 

that the wheeling agreement was being terminated with effect from 

01.06.2022. The letter dated 30.05.2022 had not disclosed that the 

captive unit had already been sold. The letter dated 01.06.2022 does not 

grant any right or entitlement to the Petitioner to claim any relief 

contrary to the wheeling agreement for the period prior to 01.06.2022. 

The units reflected were only for accounting purposes and there is no 

admission that any payment would be made for such units. 

 

3.17. It is denied that the parties are ad idem. It is not a case of non-utilisation 

of energy by the unit of the Petitioner; there was no recipient unit of the 

Petitioner at all, the recipient unit having already been sold and the 

Petitioner not being its owner in May 2022. When there is no captive unit, 

there can be no wheeling of electricity to such captive unit and the 

injection of electricity by the Petitioner was therefore not under the 

Wheeling Agreement. Such injection was contrary to the terms of the 

Wheeling Agreement as well as the Open Access Regulations, under 

which interchange of power can only be under open access. 
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3.18. The Petitioner is not correct in referring to the generating unit. The issue 

in the present matter is that the recipient unit, which was to be the 

captive unit, was sold by the Petitioner even before 01.06.2022, and in 

the absence of a captive unit the Petitioner cannot claim relief under the 

Wheeling Agreement dated 28.03.2016 which was specifically for 

wheeling for captive use. 

 

3.19. There was no harassment to the Petitioner. Despite categorical refusals, 

the Petitioner repeatedly wrote to the Respondent. The letter dated 

15.10.2022 also refused the claim of the Petitioner and the reference 

therein to the GERC Section was only for any further query and not for 

raising the same query. Despite that, the Petitioner once again wrote to 

the Controller of Account (Revenue) on 12.11.2022, being the same 

department which had already refused the payment vide letters dated 

02.09.2022, 21.09.2022 and 15.10.2022. The attempt of the Petitioner to 

claim harassment seeks to wrongfully prejudice the Respondent and 

demonstrates lack of bona fide on the part of the Petitioner, and such 

attempts should be deprecated. 

 

3.20. There is no damage to public interest. Merely because the Respondent is 

a public company does not entitle the Petitioner to any relief or entitle it 

to expect the Respondent to allow undue benefits to it. In fact, allowing 

the Petitioner to take advantage of its own wrong in injecting electricity 

without any intention of wheeling it to a recipient unit would itself be 

contrary to public interest. 

 

3.21. While it is not denied that the Commission has jurisdiction in the matter, 

the Petitioner is not entitled to any relief in the present case. 



 

Page 13 of 42 
 

 

3.22. The Petitioner is not entitled to any relief as claimed or otherwise. There 

is no illegality or unlawfulness in the action of the Respondent and there 

can be no direction for payment. Even otherwise, there can be no claim 

for interest, there being a genuine issue involved in the matter, and in any 

event there can be no claim for interest at 18% as no such rate of interest 

is provided in the Agreement dated 28.03.2016. There can also be no 

order as to costs. 

 

3.23. The present Reply is in relation to the period of May 2022 for which the 

Petition is filed and the Respondent reserves its rights in respect of any 

other claim against the Petitioner. In view of the above, there is no merit 

in the Petition and the same is liable to be dismissed. 

 

4. The Petitioner filed its Rejoinder by way of affidavit affirmed on 

05.01.2024 and submitted as under:     

   
4.1. The Petitioner had entered into wheeling agreement dated 28.03.2016 

with the Respondent for purchase of 66KV of electricity for its unit viz. 

M/s. Gopeshwar Spinning Mill, Proprietor situated at Village: Kadiyali, 

Taluka: Rajula bearing consumer no. 43133.  

 

4.2. The Petitioner sold the windmill to M/s. Usha Cotton Print, Chamrajpur 

Road, Jetpur, Gujarat w.e.f. 01.06.2022. Simultaneously the Petitioner also 

sold its spinning mill viz. M/s. Gopeshwar Spinning Mill to M/s. Agritex 

Enterprise LLP and initiated the procedure for transfer of name in the 

month of May, 2022. Therefore, it was simultaneous transfer of unit and 

wind mill to M/s. Agritex Enterprise LLP and M/s. Usha Cotton Print 

respectively w.e.f. 01.06.2022. The name of M/s. Agritex Enterprise LLP 



 

Page 14 of 42 
 

was transferred in the month of May, 2022 so that the spinning mill can be 

transferred. In view of the said fact, the petitioner had written a letter 

dated 30/05/2022 that the windmill has been sold to M/s. Usha Cotton 

Print and gave “no objection” to transfer windmill connection in favour of 

M/s. Usha Cotton Print and requested to terminate the wheeling 

agreement and enter into a new agreement with the buyer w.e.f. 

01.06.2022. The said request was accepted by the Respondent vide letter 

dated 01.06.2022 and it will not give any treatment to generate energy 

from above windmill to the Petitioner w.e.f. 01.06.2022. Therefore, the 

energy for the month of May, 2022 and the invoice raised dated 

14.07.2022 is in respect of the surplus energy out of the total energy 

generated from the wind mill subtracting the energy consumed by the unit 

in the month of May, 2022. 

  

4.3. The Petitioner denied that the spinning mill was sold before May, 2022 to 

M/s. Agritex Enterprise LLP. In fact, the procedure was put into motion to 

transfer the connection of the spinning mill in the name of M/s. Agritex 

Enterprise LLP and it was transferred in the month of May, 2022 and 

therefore there is no reason why the Respondent should not pay the 

amount as per the invoice dated 14.07.2022 for the month of May, 2022 

towards surplus energy as the wheeling agreement was terminated w.e.f. 

01.06.2022 by the Respondent. Therefore, there was no intention for sale 

of power to distribution companies.  

 

4.4. The Petitioner denied that the Petitioner did not intend to wheel the 

electricity to the captive use. In fact, it was a simultaneous transfer of 

spinning mill and windmill to two different parties and therefore the time 
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taken between two transfer for smooth functioning cannot be said to be an 

intention for sale of power to distribution companies.  

 

4.5. The Respondent in its letter dated 01.06.2022 has accepted the 

termination of wheeling agreement w.e.f. 01.06.2022 and also accepted 

that it will not give any treatment to generate energy from the windmill to 

the Petitioner w.e.f. 01.06.2022.  

 

4.6. The Petitioner denied that in its letter dated 12.11.2022, it has admitted 

that the injection was advertent flow to grid. In fact, the Petitioner only 

informed it to consider it as inadvertent flow to grid and did not admit that 

the injection is inadvertent flow to grid. In short it was a transit period for 

change of agreement and the Respondent cannot have unjust enrichment 

for the electricity generated in the month of May, 2022 because the same 

could not be credited to the Petitioner nor to the unit who purchased the 

spinning mill. It was because of the legal procedure that there was one 

month gap between simultaneous transfer of spinning mill and 

termination of agreement. Even otherwise the Respondent should make 

the payment for the month of May, 2022 for the period during which it was 

not transferred to M/s. Agritex Enterprise LLP. 

 

4.7. It is submitted that the credit of the electricity for  the month of May, 2022 

is neither given to the Petitioner nor to M/s. Usha Cotton Prints. The 

wheeling agreement was terminated w.e.f. 01.06.2022 and therefore the 

injection of electricity was as per wheeling agreement and the Respondent 

cannot take undue advantage of time gap that occurred in simultaneous 

transfer of windmill and spinning mill to two different parties by the 

Petitioner. Further there is no loss caused to Petitioner and therefore there 
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is no reason why the Respondent should not pay the amount to the 

Petitioner as per invoice dated 14.07.2022. 

 

5. The matter was heard by the Commission on 12.05.2026 (inadvertently 

mentioned as 12.05.2025 in the daily Order). During the course of the 

said hearing, Ld. Adv. Mr. Harshraj Vaghela appearing on behalf of the 

Petitioner traversed the documents on record and made the following 

further submissions, as recorded in the Daily Order dated 21.05.2026: 

 

5.1. The Petitioner, being the proprietor of M/s. Gopeshwar Spinning Mills, was 

granted permission by GEDA on 02.03.2016 for setting up a Wind Power 

Project, pursuant to which a 2.10 MW Wind Power Project was established 

under the Wind Power Policy, 2013 read with GERC Order No. 2 of 2012, 

and in furtherance thereof the Wheeling Agreement dated 28.03.2016 was 

executed for a period of 25 years, terminable in accordance with Clause 

4.0 thereof. The Petitioner subsequently sold the windmill to M/s. Usha 

Cotton Print with due approval of GEDA and accordingly sought premature 

termination of the Wheeling Agreement vide letter dated 30.05.2022 with 

effect from 01.06.2022, which was accepted by the Respondent. The 

Petitioner had also divested its captive consumption unit, M/s. Gopeshwar 

Spinning Mills, in favour of M/s. Agritex Enterprises LLP in May 2022, as a 

result of which no captive consumption took place during the month of 

May 2022 and the entire energy generated was injected into the 

Respondent's grid. 

 

5.2. Clause 3.4 of the Wheeling Agreement provides for purchase of surplus 

energy, and reads as under: 
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“3.4  Purchase of surplus Energy — In accordance with the 

provisions of the GOG wind power Policy 2013, issued under the 

Resolution No. EDA-102001-3054-B by the Government of 

Gujarat on 25th July 2013, GUVNL and/or any Distribution 

licensee may purchase surplus power from WTGs wheeling 

power for their captive use after adjustment of energy against 

consumption at recipient unit(s) at a rate of 85% of tariff 

applicable to WTGs (Commissioned during the Control Period of 

Hon'ble GERC's Wind Tariff order) Rs. 4.15 kWh as determinate 

by the Commission vide GERC Order No. 2 of 2012 dated 8th 

August 2012 and review Order dated 7th January 2013 

applicable to selling power to GUVNL and/or Distribution 

licensee. Hence, the company is agreed to sell such surplus power 

to Distribution licensee at the rate 85% of Rs. 4.15 per Unit or as 

notified by the Government or Regulatory Commission or any 

other Competent Statutory Authority from time to time. The 

payment of such energy agree to be purchased will be released 

within 30 days from the date of invoice received from wind 

energy generator in this regard. Any excess consumption by the 

recipient unit will be treated as sale by the DISCOM at retail 

tariff rates applicable to that consumer category (to which the 

facility of wind energy owner belongs) as determined by GERC 

from time to time.” 

 

5.3. Referring to the letter dated 28.03.2016 issued by the Respondent, it was 

contended that as per GERC Order No. 2 of 2012 dated 08.08.2012 and the 

Order dated 07.01.2013 and the agreement executed with the Respondent, 
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any excess energy shall be treated as sale to the DISCOM, and the DISCOM 

may purchase surplus power at 85% of the tariff applicable to WTGs, i.e. at 

the rate of Rs. 3.53 per unit (85% of Rs. 4.15 per unit). 

 

5.4. The Petitioner raised a claim by way of issuing an invoice seeking payment 

for the unutilised/surplus energy injected into the grid for the month of 

May 2022; however, the Respondent vide letters dated 02.09.2022, 

21.09.2022, 15.10.2022 and 21.11.2022 refused to make any payment, 

stating that upon sale of the captive consumption unit by the Petitioner no 

adjustment or entitlement subsisted. Despite several representations the 

Respondent did not accede to the request, thereby constraining the 

Petitioner to approach the Commission seeking payment of Rs. 

24,98,831/- towards the surplus energy injected into the grid for the 

month of May 2022. 

 

6. During the course of the same hearing, Ld. Adv. Ms. Aishwariya 

Subramani appearing on behalf of the Respondent made the following 

further submissions, as recorded in the Daily Order dated 21.05.2026: 

 

6.1 The Petitioner's Wind Power Project was established solely for captive 

consumption and no Power Purchase Agreement was executed with the 

Respondent. The Wheeling Agreement was exclusively intended for 

supply of electricity for the Petitioner's captive use, namely M/s. 

Gopeshwar Spinning Mills. However, prior to May 2022 the Petitioner had 

already divested the said captive consumption unit, thereby rendering the 

very substratum of the Wheeling Agreement inoperative and otiose. 
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6.2 Despite being fully aware that no captive consumption existed, the 

Petitioner continued to inject electricity into the grid during May 2022 and 

only sought termination of the Wheeling Agreement belatedly on 

30.05.2022. In the absence of a captive unit, no set-off or adjustment of 

energy is permissible and the wheeling arrangement cannot be invoked. 

The Petitioner's claim of “surplus power” is wholly misconceived, as such 

a concept arises only upon adjustment against captive consumption. The 

Petitioner, having neither utilised the energy for captive use nor intended 

to do so in the absence of a captive consumption unit, cannot seek to derive 

any benefit under the applicable Policy or Orders. The injection of 

electricity was in contravention of the Wheeling Agreement and devoid of 

any contractual or regulatory sanction, and in the absence of any 

agreement for purchase of such power by the Respondent, no liability can 

be fastened upon it. 

 

6.3 The Petitioner has itself, vide letter dated 12.11.2022, admitted the said 

injection to be an “inadvertent flow”, for which no payment is admissible 

in law. Such injection, without the requisite open access approval, is also 

in violation of the Open Access Regulations, 2011. Allowing the present 

claim would amount to permitting unjust enrichment and enabling the 

Petitioner to take advantage of its own wrong, which is impermissible in 

law. 

 

7. The Respondent, in pursuance of the daily order dated 21.05.2026 passed 

by the Commission, filed its Written Submissions dated 04.06.2026 and 

submitted as under: 
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7.1 It is submitted there are two relevant aspects - it was agreement for 

wheeling of electricity and it was for captive use to specific consumer. The 

Petitioner cannot claim benefits of the agreement when it acts contrary to 

the agreement. 

 

7.2 The fact that the Agreement was for captive use is relevant. Under the 

Wind Power Policy 2013 and Order No. 2 of 2012, the treatment for 

Wheeling of Electricity for captive use and third party sale are different 

and therefore the identification of captive use and third party sale is 

necessary. This is why the Agreement specifically notes the Captive. The 

said agreement cannot then be used for non-captive use since the terms 

are for captive use and not non captive use.  

 

7.3 There is no dispute by the Petitioner that Respondent PGVCL had acted 

according to the Wheeling Agreement in regard to the wheeling of 

electricity from its wind farm for its captive use. The issue that is raised in 

the present Petition is with regard to May 2022 wherein the Respondent 

had already sold the manufacturing unit thereby there was no captive unit 

for the Petitioner. Despite the same, the Petitioner had continued to inject 

the electricity during the month of May 2022, with full knowledge that 

there was no recipient unit for such electricity. The Petitioner had only 

written to PGVCL on 30.05.2022 to seek termination of the wheeling 

agreement with effect from 01.06.2022 and had only provided the reason 

that it had sold the Wind Mill which was accepted. The acceptance by 

Respondent PGVCL vide Letter dated 01.06.2022 is of the termination of 

wheeling agreement. The letter dated 01.06.2022 does not grant any right 

or entitlement of the Petitioner to claim any relief contrary to the wheeling 

agreement prior to period of 01.06.2022. Further the information that the 
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set off would not be given was based on the information that wind mill had 

been sold but at this point, the issue had not been considered that the 

recipient unit already stood sold prior to the said date. 

  

7.4 The Agreement was for wheeling of power on behalf of the Company from 

wind farm to the manufacturing unit at M/s Gopeshwar Spinning mills 

(Proprietor T.T. Limited) HT Consumer No. 43133. However admittedly in 

May 2022, the said consuming unit of the Petitioner was not there and 

there was no captive use. Therefore the wheeling as per the Agreement 

was clearly not possible. The Petitioner without informing Respondent 

PGVCL of the sale of the captive recipient unit sought to inject electricity 

in May 2022 and sought to take undue advantage which cannot be 

accepted. The Petitioner was well aware that the wheeling agreement was 

for captive and yet injected electricity without any captive unit. 

 

7.5 While in the Petition the Petitioner had clearly stated that the Petitioner 

had sold the concern to M.s Agritex with effect from May 2022, the 

Petitioner has in rejoinder made a vague attempt to claim that the sale of 

consuming unit was with effect from 01.06.2022. This is not correct since 

the transfer was effected in May 2022 and in fact it is clear that power 

connection was stated to have been changed in May 2022. 

 

7.6 In support of the above, the Respondent has relied upon (i) Para 5 of the 

Petition wherein the Petitioner has stated that it had sold its proprietary 

concern/unit viz. M/s. Gopeshwar Spinning Mill to M/s. Agritex 

Enterprises LLP w.e.f. May 2022; (ii) the Petitioner's letter dated 

14.07.2022 wherein it is stated that consequent upon sale of the spinning 

mill the power connection name also stood changed to M/s. Agritex 
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Enterprises LLP from May 2022; and (iii) the Petitioner's letter dated 

12.11.2022 wherein it is stated that the spinning unit was sold and the 

power connection transfer took place during May 2022 and the WTG 

during June 2022. 

 

7.7 While the letter dated 30.05.2022 was written for sale of wind mill with 

effect from 01.06.2022, the consuming unit was sold beforehand. The 

Respondent PGVCL had raised the issue in reply as to exact date of sale and 

the Petitioner has conveniently not produced any document for the same 

and is making vague aspects on alleged simultaneous sale which is clearly 

contrary to the record. Admittedly the procedure started in May 2022 and 

as admitted in rejoinder, the connection was transferred in the month of 

May 2022. The issue is not raised by Respondent PGVCL for period prior 

to May 2022 but for the month of May 2022. 

 

7.8 The Respondent had repeatedly raised this issue that for May 2022, there 

was no captive unit in Letters dated 02.09.2022, 21.09.2022 and 

15.10.2022 and at no point was anything to the contrary claimed. 

Therefore admittedly in May 2022, the consuming unit was not of the 

Petitioner and was not captive. 

 

7.9 It is submitted that once it is admitted that there was no captive unit and 

therefore the wheeling agreement could not have been continued, the 

attempt of the Petitioner at injecting power and claiming any benefit is 

wrong and misconceived. It is well settled principle that when the contract 

provides for something to be done in a manner, it has to be done in that 

manner only. The Respondent has placed reliance on the following 

judgements: 
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a) Hon’ble Tribunal Judgement in Appeal No. 97 of 2016 dated 

03.06.2016 in the matter between Talwandi Sabo Power Limited v. 

Punjab State Power Corporation Limited and Another. 

b) Alopi Parshad and Sons Ltd. -v- Union of India, (1960) 2 SCR 793: 

AIR 1960 SC 588. 

c) Shree Ambica Medical Stores -v- Surat People’s Cooperative Bank 

Limited (2020) 13 SCC 564. 

d) Shin Satellite Public Co. Ltd.-v- Jain Studios Ltd. (2006) 2 SCC 628. 

e) Food Corpn. of India -v- Chandu Construction, (2007) 4 SCC 697. 

 

7.10 The judgement in Appeal No. 97 of 2016 has been relied upon in the 

context of Section 50 of the Indian Contract Act, 1872, wherein the Hon'ble 

Tribunal has also referred to the judgements of the Hon'ble Allahabad High 

Court in Bishambar Nath Agarwal v. Kishan Chand & Ors. and of the 

Hon'ble Patna High Court in Mrs. Niloufer Siddiqui & Anr. v. Indian Oil 

Corporation Ltd. & Ors. The remaining judgements have been relied upon 

for the proposition that the Courts cannot create or re-write a contract 

between the parties. 

 

7.11 The Wheeling Agreement was in regard to the wheeling to captive unit and 

when there is no captive unit and the Petitioner still sought to inject 

electricity, the same cannot be accepted as injection under the contract. 

 

7.12 It is submitted that in the present case, there is no captive recipient unit 

and there is no adjustment or set off. The Petitioner had sold off the 

consuming unit and therefore was well aware that Wheeling Agreement 

dated 28.03.2016 for captive use cannot be operative in May 2022 itself 

when there is no consuming/captive unit. However despite the same, the 
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Petitioner deliberately and intentionally and without informing the 

Distribution Company, injected electricity. This is clearly contrary to the 

Agreement. The Petitioner in Para 5 of the Petition admits that there was 

no utilisation by the unit of the Petitioner in May 2022 because the unit 

was sold with effect from May 2022. However the Petitioner provides no 

justification as to why it injected electricity in May 2022 when there was 

no consumption to be made. 

 

7.13 The Petitioner has sought to claim that there was any admission of units 

which has been denied in the Reply. As clarified, the units were only for 

accounting and there was no consideration at this stage of the applicability 

of the wheeling agreement. There is no admission that there would be any 

payment for such units. Even otherwise, the said units cannot be deemed 

on its own and as submitted herein above, the provisions of wheeling 

agreement cannot be applied. The Petitioner had injected the electricity 

contrary to the Wheeling Agreement and the Petitioner cannot claim any 

relief in this regard. In fact when  Respondent PGVCL came to know of the 

sale of the unit, there was no captive and therefore such energy injected 

cannot be considered under the Wheeling Agreement. 

 

7.14 The Petitioner had despite the clear stand of Respondent PGVCL in 

accordance with the Wheeling Agreement, repeatedly written letters. The 

aspect is already addressed in the reply. The Petitioner has sought to make 

allegations against Respondent which is not correct. The issue in the 

present case is limited and has to be considered. 

 

7.15 It is submitted that there is no undue advantage. The Petitioner with full 

awareness chose to act contrary to the Agreement and to the Open Access 
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Regulations. There was nothing preventing the Petitioner from informing 

Respondent beforehand of the sale and not to generate when the 

consuming unit is already sold or generate and sell in power exchange or 

to seek open access to sell to the non-captive unit. The Petitioner is 

wrongly claiming undue benefits. 

 

7.16 There is no basis for the Petitioner to seek payment for May 2022 and the 

invoice raised by the Petitioner is incorrect. 

 

7.17 Even otherwise, there can be no claim for interest. There is a genuine issue 

inasmuch as the Petitioner is claiming payment for electricity injected 

under the Wheeling Agreement, which agreement was for wheeling of 

electricity for captive use, whereas the captive unit had already been sold 

and the same was therefore not possible. In any event, there can be no 

claim for interest at 18%, no such rate of interest being provided in the 

Agreement dated 28.03.2016, and there can be no order as to costs. 

 

7.18 In view of the above, there is no merit in the Petition filed by the Petitioner 

and the Petition is liable to be dismissed with costs. 

 

Commission Analysis: 

 

8. Heard the parties. 

 

9. Having heard the learned counsel for both the sides and having perused 

the pleadings, the documents on record and the written submissions, we 

observe at the outset that the maintainability of the Petition is not in 

issue. The Petition was admitted and taken up for hearing on merits, and 

the Respondent has fairly not disputed the jurisdiction of this 



 

Page 26 of 42 
 

Commission under Section 86(1)(f) of the Electricity Act, 2003. No 

question of jurisdiction or of admissibility therefore survives for our 

determination. The following issues arise for consideration: 

(a) Whether the Wheeling Agreement dated 28.03.2016 was operative 

in respect of the energy injected by the Petitioner during the month 

of May 2022; 

(b) Whether the energy injected during May 2022 can be treated as 

“surplus energy” within the meaning of the Wind Power Generation 

Policy, 2013 and the Commission’s Order No. 2 of 2012 dated 

08.08.2012 as reviewed on 07.01.2013, so as to entitle the 

Petitioner to payment; and 

(c) What relief, if any, and at what cost. 

 

10. Issue (a) — Operation of the Wheeling Agreement in May 2022.  

The Wheeling Agreement dated 28.03.2016 is not an agreement for 

purchase of power. It is an agreement for wheeling of energy generated 

at the Petitioner’s wind farm at Jamanwada, Kutch, to a single identified 

recipient unit, namely M/s. Gopeshwar Spinning Mill (Proprietor: T.T. 

Limited), HT Consumer No. 43133, at Village Kadiyali, Taluka Rajula, for 

its captive use. The captive character of the arrangement is not incidental; 

it is the very foundation of the Agreement. The GEDA permission dated 

02.03.2016 was granted for a project for captive consumption, and 

admittedly the Petitioner has not executed any Power Purchase 

Agreement with GUVNL or with any distribution licensee in the State. The 

Petitioner therefore had no contractual route by which it could sell 

energy to the Respondent. 
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10.1 Under the Wind Power Generation Policy, 2013 and the Commission’s 

Order No. 2 of 2012 dated 08.08.2012, as reviewed by Order dated 

07.01.2013, the commercial treatment of wheeling for captive use is 

distinct from that of third party sale. The identification of the recipient unit 

is consequently a condition of the arrangement and not a matter of form. 

Once the recipient unit ceases to belong to the generator, the arrangement 

loses the very character on which it was sanctioned, and it cannot be 

continued by the unilateral act of the generator in continuing to inject 

energy. 

 

10.2 As to the date on which the recipient unit ceased to be the captive unit of 

the Petitioner, we find the Petitioner’s own record to be inconsistent and 

against it. In Para 5 of the Petition the Petitioner has averred that it sold 

M/s. Gopeshwar Spinning Mill to M/s. Agritex Enterprises LLP “w.e.f. May, 

2022”. In its letter dated 14.07.2022 the Petitioner stated that consequent 

upon the sale the power connection name “also stands changed to Agritex 

Enterprises LLP from May 2022”. In its letter dated 12.11.2022 the 

Petitioner stated that the spinning unit was sold and the power connection 

transfer took place “during May, 2022” and the WTG during June 2022. The 

contrary assertion first made in the Rejoinder, that the sale of the 

consuming unit took effect only from 01.06.2022, is inconsistent with 

these three prior statements of the Petitioner itself. The Respondent 

expressly called upon the Petitioner in its Reply to disclose the exact date 

of sale, and the Petitioner has produced no document whatsoever in 

answer. A party which resiles from its own contemporaneous record must 

place material before the Commission to justify the departure. The 

Petitioner has placed none. We hold that the recipient unit, HT Consumer 
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No. 43133, ceased to be the captive unit of the Petitioner during the month 

of May 2022 and was, for the whole or part of that month, the unit of M/s. 

Agritex Enterprises LLP, a separate legal entity. 

 

10.3 We are constrained to observe that at no stage did the Petitioner inform 

the Respondent of the sale of the consuming unit. The letter dated 

30.05.2022, which is the Petitioner’s only intimation prior to the raising of 

the invoice, speaks solely of the sale of the wind mill to M/s. Usha Cotton 

Print and seeks termination of the Wheeling Agreement with effect from 

01.06.2022. It makes no reference at all to the sale of the spinning mill, 

which was the recipient unit under the very Agreement sought to be 

terminated, and which the Petitioner now admits had already been sold or 

was in the course of being transferred. This omission is material. The 

identity of the recipient unit is the single fact on which the Respondent’s 

ability to operate the Agreement depends, and it is a fact peculiarly within 

the knowledge of the Petitioner. The Respondent came to know of the 

change only on verification of the energy bill of May 2022, which by then 

stood in the name of M/s. Agritex Enterprises LLP, and it promptly 

informed the Petitioner of the position by its letter dated 21.09.2022. 

 

10.4 It is necessary to record that the Respondent has at no point declined set-

off to the Petitioner as a matter of policy or convenience. It is not in dispute 

that throughout the currency of the Agreement from 28.03.2016 until the 

events in question, the Respondent duly gave set-off of the wheeled energy 

against the consumption of HT Consumer No. 43133, and the Petitioner 

has raised no grievance in respect of that period. The Respondent was 

ready and willing to continue to give set-off to the original consumer, and 

would have been obliged to do so had the recipient unit continued to 
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belong to the Petitioner. What disabled the Respondent from giving set-off 

in May 2022 was not any act or default on its part, but the non existence of 

any recipient due to transfer of the recipient unit to a third party and the 

Petitioner’s failure to disclose that transfer in time. The refusal of the 

Respondent was therefore not a refusal to honour the Agreement; it was 

the consequence of the Agreement having been rendered incapable of 

performance by the Petitioner’s own act. 

 

10.5 We turn next to Clause 4.0 of the Wheeling Agreement, which governs 

premature termination and which the Petitioner itself invoked in the 

course of the hearing. The clause reads as under: 

“4.0  Pre-matured Termination: This agreement will be subject to 

pre-matured Termination by mutual consent only by giving a 

written notice to the other Party. The notice period for this purpose 

will be three months from the date of issue of the notice. Neither 

Party will owe any liability to the other Party on this account.” 

 

10.6 Two requirements are evident from the plain language of Clause 4.0. First, 

premature termination is permissible by mutual consent only. Second, it 

must be preceded by a written notice to the other party, and the notice 

period is three months from the date of issue of such notice. The 

Petitioner's letter dated 30.05.2022 sought termination with effect from 

01.06.2022, that is to say, on a notice of two days as against the stipulated 

notice period of three months. The requirement of Clause 4.0 was 

therefore not complied with in any measure. 

 

10.7 The significance of this default is not merely formal. Had the Petitioner 

issued the three months' notice contemplated by Clause 4.0, the 
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Respondent would have been placed on notice, well before the month of 

May 2022, that the wheeling arrangement was to come to an end. The 

Respondent would then have had the opportunity to verify the status of 

the recipient unit, to ascertain whether the captive character of the 

arrangement continued to subsist, to inform the Petitioner of the 

consequences of continued injection, and to make appropriate provision 

in its energy accounting. The notice period is stipulated precisely so that 

the parties may order their affairs in an orderly manner upon the winding 

up of a long term arrangement. By compressing a three months' notice into 

two days, and by omitting even in that belated communication to disclose 

the sale of the recipient unit, the Petitioner deprived the Respondent of the 

very opportunity which Clause 4.0 was designed to secure. 

 

10.8 It is also relevant that termination under Clause 4.0 is by mutual consent 

only. The Petitioner could not, by its own act of selling the recipient unit, 

bring the Agreement to an end or alter its character. So long as the 

Agreement subsisted, it subsisted as an agreement for wheeling to the 

identified captive unit, and the Petitioner was bound to maintain that unit 

as its own captive unit or else to invoke Clause 4.0 in the manner 

prescribed. It did neither. The Petitioner cannot be permitted to rely upon 

the continuance of the Agreement through May 2022 for the purpose of 

claiming payment, while simultaneously disregarding the obligation 

which that very Agreement cast upon it in respect of the manner and 

timing of its termination. 

 

10.9 We may also observe that Clause 3.4, upon which the Petitioner placed 

reliance in the course of the hearing, does not assist it. That clause permits 

purchase of surplus power from WTGs “wheeling power for their captive 
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use after adjustment of energy against consumption at recipient unit(s)”. 

The clause thus expressly predicates the purchase of surplus power upon 

two conditions, namely that the generator is wheeling power for its 

captive use, and that there has been an adjustment of the energy injected 

against the consumption at the recipient unit. Neither condition was 

satisfied in May 2022. The very provision invoked by the Petitioner 

therefore contains within it the requirement which the Petitioner is unable 

to meet. We further note that under Clause 3.5 the Wheeling Agreement is 

expressly governed by the provisions of the Open Access Regulations 

notified vide Notification No. 3 of 2011 dated 01.06.2011, which the 

parties thereby incorporated into their bargain. 

 

10.10 For the reasons set out in the preceding paragraphs, Issue (a) is answered 

against the Petitioner. 

 

11 Issue (b) — Whether the energy qualifies as “surplus energy”. 

 

12 The entitlement to payment for surplus power under the Policy and under 

Order No. 2 of 2012 is not a free-standing right to sell power to a distribution 

licensee. It arises only in respect of a generator wheeling energy for captive 

use, and only in respect of that quantum which remains after adjustment of 

the energy injected against the consumption at the recipient unit. Surplus is, 

by definition, a residue after set-off. Where there is no captive recipient unit, 

there is no consumption against which adjustment can be made, no set-off 

can arise, and consequently no residue can be described as surplus. The 

energy injected by the Petitioner in May 2022 was not energy left over after 

captive consumption; it was energy injected when the Petitioner knew, or 

must be taken to have known, that there was no unit of its own to receive it. 
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Such energy cannot be brought within the surplus power mechanism, and 

the invoice dated 14.07.2022 raised on that footing is misconceived. 

Accordingly, Issue (b) is answered against the Petitioner. 

 

13 We now deal with the specific contentions urged by the Petitioner. The 

Petitioner placed considerable reliance on the Respondent’s letter dated 

01.06.2022 as containing an admission that no treatment would be given 

only with effect from 01.06.2022, and therefore an admission that the 

Agreement subsisted for May 2022. We are unable to accept this. The letter 

dated 01.06.2022 was written in response to, and on the basis of the 

information contained in, the Petitioner’s letter dated 30.05.2022, which 

disclosed only the sale of the wind mill. A communication issued on 

incomplete information supplied by the Petitioner cannot be converted into 

an admission of a state of affairs which the Petitioner itself withheld. 

Further, the letter does no more than record acceptance of termination; it 

confers no right on the Petitioner to claim any benefit contrary to the terms 

of the Agreement for the anterior period, and it cannot supply a captive 

recipient unit where none existed. 

 

14 The contention that the appearance of surplus units in the Respondent’s 

records amounts to an admission of liability is equally without substance. 

The recording of units injected is a function of metering and energy 

accounting, which the Respondent is obliged to carry out in any event. It 

reflects a measurement, not an acknowledgement of any entitlement to 

payment. Similarly, the contention that the parties are ad idem cannot be 

accepted. There was no consensus between the parties that the Petitioner 

would inject energy in May 2022 otherwise than for captive use; on the 



 

Page 33 of 42 
 

contrary, the Respondent was not even aware that the captive unit had 

ceased to belong to the Petitioner. 

 

15 As regards the Petitioner’s plea of harassment, we find no substance in it. 

The Respondent conveyed a clear and consistent position by its letters dated 

02.09.2022, 21.09.2022, 15.10.2022 and 21.11.2022. The reference in the 

letter dated 15.10.2022 to the GERC Section was in respect of any further 

query and not an invitation to reagitate the same claim. No case of 

harassment is made out. 

 

16 The Respondent has further contended that the injection of energy in the 

absence of any captive arrangement and without open access is contrary to 

the Open Access Regulations, 2011 and attracts Section 142 of the Act. 

Having held that the Petitioner is not entitled to the payment claimed, it is 

not necessary for us to record any finding on this contention, and we 

expressly refrain from doing so. Nothing in this Order shall be construed as 

a finding of contravention against the Petitioner, and no proceeding under 

Section 142 is initiated by this Order. 

 

17 We have also considered whether, the energy having in fact been injected 

into and absorbed by the grid, the Petitioner ought nonetheless to be 

compensated on restitutionary principles. In the facts of this case we do not 

think so. The position in which the Petitioner finds itself is entirely of its own 

making. It sold its consuming unit, continued to generate and inject energy 

with knowledge that the unit no longer belonged to it, did not disclose the 

sale to the Respondent, and did not avail itself of any of the lawful courses 

open to it, namely to cease generation, to seek open access for third party 

sale, to sell through a power exchange, or to arrange for a fresh agreement 
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in favour of the transferee before the transfer took effect. A party cannot be 

permitted to derive advantage from its own default, and the Petitioner 

cannot found a claim upon a situation which its own omission created. 

Further as mentioned at 10.4, the respondent was ready and willing to give 

set off to the original consumer. We may add that the transferee of the 

consuming unit was billed in the ordinary course for the month of May 2022 

and any adjustment inter se between the Petitioner and its transferees in 

respect of that month is a matter of their private arrangement, in which this 

Commission is not called upon to enter. 

 

18 We now turn to the authorities. At the outset we record that the Petitioner 

has not placed reliance upon any judicial precedent, either in the Petition, or 

in the Rejoinder, or in the course of the hearing. The authorities on record 

are those cited by the Respondent in its Written Submissions, and we deal 

with them below. 

 

19 The Respondent has relied upon the judgement of the Hon’ble Appellate 

Tribunal for Electricity in Talwandi Sabo Power Limited v. Punjab State 

Power Corporation Limited & Anr., Appeal No. 97 of 2016, dated 03.06.2016, 

in the context of Section 50 of the Indian Contract Act, 1872, which provides 

that the performance of any promise may be made in any manner, or at any 

time, which the promisee prescribes or sanctions. We find that this authority 

is of direct assistance, and indeed for a reason somewhat closer to the 

present facts than that for which it was cited. The controversy before the 

Hon’ble Tribunal in that case concerned notice under a Power Purchase 

Agreement, Article 6.1.1 whereof required the seller to give sixty days 

advance preliminary written notice and thirty days advance final written 

notice of the date on which it intended to synchronise a unit to the grid. The 
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Hon’ble Tribunal held that Section 50 embodies the principle that when a 

contract expressly provides that a particular thing relating to the 

furtherance of the contract has to be done in a particular manner, then it has 

to be done in that manner and in no other manner, and that where the 

agreement prescribes notice to be given in a particular manner, notice has 

to be given in that manner and no other. That reasoning applies with full 

force to Clause 4.0 of the Wheeling Agreement in the present case, which 

prescribes a written notice and a notice period of three months. The 

Petitioner having given two days’ notice, the requirement was not met, and 

the Petitioner cannot claim the benefit of a termination effected otherwise 

than in the manner the parties themselves prescribed. 

 

20 The judgements of the Hon’ble Allahabad High Court in Bishambar Nath 

Agarwal v. Kishan Chand & Ors. and of the Hon’ble Patna High Court in Mrs. 

Niloufer Siddiqui & Anr. v. Indian Oil Corporation Ltd. & Ors. have been 

referred to within the aforesaid judgement of the Hon’ble Tribunal and 

stand for the same proposition. It is not necessary for us to deal with them 

separately. 

 

21 The Respondent has next relied upon a line of authority for the proposition 

that a court or tribunal cannot create or re-write a contract between the 

parties, namely Alopi Parshad & Sons Ltd. v. Union of India, (1960) 2 SCR 

793, at para 21; Shree Ambica Medical Stores & Ors. v. Surat People’s Co-

operative Bank Limited & Ors., (2020) 13 SCC 564, at paras 20 and 21; Shin 

Satellite Public Co. Ltd. v. Jain Studios Limited, (2006) 2 SCC 628, at para 15; 

and Food Corporation of India v. Chandu Construction & Anr., (2007) 4 SCC 

697, at paras 11, 12, 13, 19 and 20. 
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22 In Alopi Parshad (supra), the Hon’ble Supreme Court held that a contract is 

not frustrated merely because the circumstances in which it was made are 

altered, and that courts have no general power to absolve a party from the 

performance of its part of the contract merely because performance has 

become onerous on account of an unforeseen turn of events. The principle 

is attracted here, though in its converse application. The Petitioner does not 

seek to be absolved from performance; it seeks to be granted a benefit under 

an agreement in circumstances for which that agreement makes no 

provision. If a court cannot relieve a party of its bargain because 

circumstances have changed, it equally cannot confer upon a party an 

entitlement which the bargain does not create because circumstances have 

changed. The Wheeling Agreement provides for payment of surplus power 

to a generator wheeling for captive use after adjustment at the recipient 

unit. It makes no provision for payment to a generator which has no 

recipient unit at all, and we cannot supply that provision. 

 

23 In Shin Satellite (supra), the Hon’ble Supreme Court observed at para 15 

that a court of law will read the agreement as it is and cannot re-write nor 

create a new one. We may observe that the said judgement also lays down 

the doctrine of severability, namely that where a contract contains legal as 

well as illegal parts and the objectionable part is severable, effect may be 

given to the legal and valid parts by striking out the offending part. That 

aspect of the judgement is not attracted in the present case, since neither 

party has challenged the validity of any clause of the Wheeling Agreement 

or sought the severance of any part of it. The proposition for which the 

Respondent has cited the judgement, being that contained in the first limb 

of para 15, is however applicable. 
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24 In Shree Ambica Medical Stores (supra), the Hon’ble Supreme Court 

reiterated that the terms of a contract as agreed between the parties are to 

be given effect to and that an adjudicating forum cannot re-write the 

bargain. Although the said judgement arose in the exercise of consumer 

jurisdiction and upon a contract of insurance, the principle it lays down is 

one of general application and is not confined to the subject matter before 

the Commission. 

 

25 As regards Food Corporation of India v. Chandu Construction (supra), we 

consider it necessary to enter a qualification. That judgement holds that an 

arbitrator derives his authority from the contract, that he has no power 

apart from what the parties have given him thereunder, and that if he travels 

beyond the contract he acts without jurisdiction. The premise of that 

reasoning is that an arbitrator is a creature of the contract between the 

parties. This Commission is not so placed. The jurisdiction of the 

Commission under Section 86(1)(f) of the Electricity Act, 2003 is a statutory 

jurisdiction which is conferred by the Act and is not derived from the 

Wheeling Agreement, and the Commission is not confined in the manner an 

arbitrator is. It follows that the said judgement cannot be applied to this 

Commission as if it were an arbitral tribunal, and to that extent the reliance 

placed upon it is not apposite. That said, the underlying principle, which is 

that a claim founded upon a contract must be adjudicated upon the specific 

terms of that contract and no other, is sound and is applicable here. The 

Petitioner has founded its claim upon the Wheeling Agreement dated 

28.03.2016 and upon Clause 3.4 thereof in particular. Having chosen that 

foundation, the Petitioner must abide the terms of the instrument on which 
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it relies, including the conditions which Clause 3.4 itself imposes and the 

obligation which Clause 4.0 casts upon it. 

 

26 We are conscious that the principle that a contract may not be re-written is 

a principle which binds this Commission in both directions, and that it 

cannot be invoked by a licensee to read into an agreement a restriction 

which the agreement does not contain. We are therefore satisfied ourselves 

that in declining the present claim we are giving effect to the terms of the 

Wheeling Agreement as they stand, and are not adding to them. Clause 3.4 

in terms confines to the purchase of surplus power to WTGs wheeling power 

for their captive use and to the quantum remaining after adjustment against 

consumption at the recipient unit. Clause 4.0 in terms requires mutual 

consent and three months’ written notice. The Recitals and Article 3.0 in 

terms identify the recipient unit. We have applied these stipulations and 

nothing beyond them. 

 

27 For the foregoing reasons, we hold that the authorities relied upon by the 

Respondent, save to the limited extent of the qualification recorded above 

in respect of Food Corporation of India v. Chandu Construction (supra), 

support the case of the Respondent, and that no authority has been placed 

before us on behalf of the Petitioner which would persuade us to a different 

conclusion. 

 

28 Before parting with the issues, we consider it necessary to address a 

consideration which underlies the Petitioner’s case, even though it was not 

articulated in these terms. The Petitioner is a generator of wind energy, and 

the Electricity Act, 2003 by Section 61(h) and Section 86(1)(e) enjoins upon 

this Commission the duty to promote the generation of electricity from 
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renewable sources of energy. This Commission is fully alive to that mandate, 

and has given effect to it consistently, including through the Wind Power 

Generation Policy, 2013 and its own Order No. 2 of 2012 dated 08.08.2012 

as reviewed on 07.01.2013, under which a preferential tariff, the facility of 

banking, the facility of set-off against captive consumption and the facility of 

sale of surplus power at 85% of the applicable tariff have all been extended 

to wind energy generators. 

 

29 The promotion of renewable energy is, however, not an object which stands 

apart from, or above, the regulatory framework through which it is carried 

into effect. The Policy, the tariff Orders, the Open Access Regulations and the 

wheeling agreements executed thereunder are not obstacles placed in the 

path of the objective; they are the very instruments by which the objective 

is achieved. They identify who is eligible, for what benefit, upon what 

conditions, and with what obligations of intimation, metering and energy 

accounting. Adherence to that framework is therefore not in opposition to 

the promotion of renewable energy; it is the means by which such 

promotion is rendered orderly, predictable and capable of being 

administered. A benefit created by a scheme must be claimed upon the 

terms of that scheme, and a party which places itself outside the scheme 

cannot invoke the object of the scheme as a substitute for compliance with 

it. Promotion of renewable energy cannot be secured at the cost of 

regulatory discipline, for without such discipline the scheme itself becomes 

unworkable. 

 

30 Viewed in this light, the acceptance of the Petitioner’s case would produce a 

consequence which we consider to be untenable. There are generators who 

identify their recipient unit and maintain it as their captive recipient unit, 
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who inform the distribution licensee of any change affecting that unit, who 

give the notice required by their wheeling agreement before bringing it to 

an end, and who apply for open access when they wish to sell power 

otherwise than for captive use. There are, on the other hand, generators who 

do none of these things. If the Petitioner were to be granted the relief it 

seeks, both classes would stand in precisely the same position and would 

receive precisely the same benefit at precisely the same rate. No distinction 

whatsoever would survive between the generator who complies and the 

generator who does not. The diligent and the indifferent would be treated 

alike. 

 

31 Such an outcome would be discriminatory in the true sense, for equality 

does not consist in treating unequals equally. It would operate to the 

prejudice of every generator who has taken the trouble to comply with the 

Policy, the Orders, the Regulations and its own agreement, and it would 

place such a generator at a disadvantage as against one who has not. It 

would further remove any incentive to comply, since compliance would 

confer no advantage and non-compliance would attract no consequence. We 

are unable to lend our sanction to a construction which would render the 

observance of the framework a matter of choice rather than of obligation. 

 

32 We may add one further consideration. The purchase of surplus power at 

85% of the applicable tariff is a cost borne by the distribution licensee, and 

such cost, being a legitimate element of the power purchase cost, is 

ultimately passed on to the consumers of the licensee through the tariff 

determined by this Commission. A direction to make payment to a generator 

which stands outside the scheme would therefore not be a burden falling 

upon the Respondent alone; it would be a burden falling upon the general 
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body of consumers. The Commission, in discharging its duty under Section 

61(d) of the Act to safeguard the interests of consumers, cannot direct such 

a payment except where the entitlement is established in accordance with 

the framework which the Commission has itself laid down. 

 

33 Nothing in the foregoing observations is to be read as detracting in any 

manner from the commitment of this Commission to the promotion of 

renewable energy, or as visiting the Petitioner with any consequence 

beyond the refusal of the claim made in the present Petition. The Petitioner 

remains entitled to all the benefits of the Policy and of the Orders of this 

Commission in respect of any generation undertaken by it in conformity 

with the applicable framework. What the Petitioner is not entitled to is the 

benefit of a mechanism whose conditions it did not fulfil. 

 

34 Issue (c) — Relief and costs.  

In view of the findings recorded above, the Petitioner is not entitled to the 

sum of Rs. 24,98,831/- claimed under the invoice dated 14.07.2022, and the 

action of the Respondent in declining that claim cannot be held to be illegal 

or unlawful. The claim for interest at 18% must fail with the principal claim; 

we may observe in any event that no such rate of interest is provided for in 

the Agreement dated 28.03.2016. As regards costs, the Respondent has 

prayed that the Petition be dismissed with costs. While the Petition fails, we 

do not consider it to be either frivolous or vexatious. The Petitioner raised a 

claim which it believed in good faith to be tenable, and the Respondent has 

succeeded on the merits. We therefore decline the prayer for costs. 
 

ORDER 
 

35 For the reasons recorded above, we hold and order as under: 
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35.1 The Wheeling Agreement dated 28.03.2016 was an agreement for 

wheeling of energy for captive use to HT Consumer No. 43133, and upon 

the transfer of that recipient unit to M/s. Agritex Enterprises LLP the said 

Agreement became incapable of being operated in respect of the month of 

May 2022. 

 

35.2 The energy injected by the Petitioner during the month of May 2022 does 

not constitute surplus energy within the meaning of the Wind Power 

Generation Policy, 2013 and the Commission’s Order No. 2 of 2012 dated 

08.08.2012 as reviewed on 07.01.2013, and the Petitioner is not entitled 

to payment in respect thereof. 

 

35.3 The action of the Respondent in declining to release the sum of Rs. 

24,98,831/- against the invoice dated 14.07.2022 for the month of May 

2022 is neither illegal nor unlawful, and the prayers at (a), (b) and (c) of 

the Petition are refused. 

 

35.4 The present Petition is accordingly dismissed. There shall be no order as 

to costs. 

 

36 We order accordingly. 

 
         Sd/-                              Sd/-                                                                                Sd/- 

[Jatin N. Thakkar]   [Hiren Shah]        [Pankaj Joshi]  

         Member         Member                       Chairman 

 

Place: Gandhinagar.  
Date: 03/09/2026.  


