BEFORE THE GUJARAT ELECTRICITY REGULATORY COMMISSION
GANDHINAGAR
Petition No. 2132 of 2022.

In the Matter of:

Petition under the provisions of Section - 61, 62, 64 and 86 of the
Electricity Act, 2003 read with GERC (Multi Year Tariff) Regulations,
2016 (Regulation 10.2) and other applicable Regulations of the
Commission for applicability of concessional tariff for cold storage
category by way of appropriate categorization.

Petitioner : Gujarat Cold Storage Association
Represented By : Mr. D.S Doshi, Mr. Pranav Doshi, Mr. Ashish
Guru, and Mr. H.M Thakkar.

V/s.
Respondent No. 1 : Paschim Gujarat Vij Company Limited
Represented by : Ld. Advocates Ms. Ranjitha Ramachandran

Ms. Srishti Kindharia along with Mr. K.J. Patel,
Mr. D.V Gojiya, Mr. J.R Bavalia.

Respondent No. 2 : Uttar Gujarat Vij Company Limited
Represented by : Ld. Advocates Ms. Ranjitha Ramachandran
Ms. Srishti Kindharia along with
Mr. R.B Ninama, Mr. V.V Bhandari

Respondent No. 3 : Dakshin Gujarat Vij Company Limited
Represented by : Ld. Advocates Ms. Ranjitha Ramachandran
Ms. Srishti Kindharia along with
Mr. B.K Patel, and Mr. S.P. Patel.

Respondent No. 4 : Madhya Gujarat Vij Company Limited.
Represented by : Ld. Advocates Ms. Ranjitha Ramachandran
Respondent No. 5 : Torrent Power Limited- Distribution

(Ahmedabad, Surat & Dahej)
Represented by : Mr. Jignesh Langalia, Ms. Luna Pal and
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Rahul Dubey

Respondent No. 6 : Deendayal Port Authority
Represented by : Nobody was present.
Respondent No. 7 : AspenPark Infra Vadodara Pvt. Limited.
Represented by : Nobody was present.
Respondent No. 8 : Jubilant Infrastructure Limited.
Represented by : Nobody was present.
Respondent No. 9 : GIFT Power Company Limited.
Represented by : Nobody was present.
Respondent No. 10 : MPSEZ Utilities Limited.
Represented by : Nobody was present.
CORAM:
Pankaj Joshi, Chairman
Hiren Shah, Member

Date: 14/08,/2026.
ORDER

1. The present Petition has been filed by Petitioner under the Section 61,
62, 64 and 86 of the Electricity Act, 2003 read with GERC (Multi Year
Tariff) Regulations, 2016 (Regulation 10.2) and other applicable

Regulations of the Commission, inter-alia, seeking following reliefs:
(a) To take on record and admit the petition.
(b) To grant the opportunity of being heard to the petitioner.

(c) To cover the cold storage category handling perishable food
products under existing LTP-V / HTP-V tariff category, from the
date as may be decided by Hon. Commission in the present
petition.
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2.1.

2.2.

2.3.

2.4.

(d) As an alternate prayer, Hon. Commission may please to carve
out separate concessional tariff category as stated in the
petition for cold storage category, from the date as may be

decided by Hon. Commission in the present petition.

(e) Pass such further order or orders as this Hon. Commission may

deem just and proper in the circumstances of the case.

The facts mentioned in the Petition, in brief, are as under;

The Petitioner Gujarat Cold Storage Association is association of
members involved in cold storage activities in the State of Gujarat.
The Association has been actively representing before various
authorities for the common interest concerning to development and
expansion of cold storage activities in the State of Gujarat with a

mission to minimize wastage of food products.

The Respondent No. 1 to 4 are Distribution Licensees in the State of
Gujarat and are undertaking Distribution and retail supply of

electricity in different geographical region in the State.

It is stated that the members of the Association are electricity
consumers of Discoms and getting power supply at LT / HT voltage
level. Further, by way of present petition, the Petitioner is seeking for
applicability of concessional tariff for cold storage category by way of
appropriate categorization in order to ensure minimum food wastage
and enhancement of cold storage infrastructure in the State of

Gujarat.

The Petitioner referred and relied upon Section 62, 64 and 86 of the
Electricity Act, 2003 (Act) and Regulation 10.2 of GERC (Multi Year
Tariff) Regulations, 2016.
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2.5.

2.6.

2.7.

It is stated that in terms of the provisions of the Electricity Act, 2003
read with Regulations of Commission, this Commission is empowered
to provide for concessional tariff to cold storages by way of
appropriate tariff categorization. The cold storage category handling
perishable food products such as fruits, vegetables, dairy products,
jiggery, poultry, spices, grains, pulses, processed onion flaks, garlic
powder etc. may be considered as agricultural allied activities for
providing concessional tariff as done by other States and as sought in
the present petition. The concessional tariff for cold storage category
will be meeting common interest of society as a whole by ensuring
integrated development of cold storage infrastructure in the State
apart from making operation of existing cold storages viable &

sustainable.

Further, as per the United Nation’s Food and Agriculture Organization
(FAO), it is reported that around 40% India’s fresh fruits and
vegetables perished before reaching to end consumers. The main
reason for such wastage of food is due to lack of post-harvest cold
storage infrastructure. The cold storages are an instrumental in
linking farmers to end consumers and ameliorating the problem of
malnutrition. Thus, there is strong requirement to promote cold

storage infrastructure in the State and in the Country.

It is stated that the cold storage facilities provide solution to various
issues concerning to supply of perishable food products in terms of
reducing wastage, dealing with price fluctuation, making seasonal
produce available at all seasons and fetching higher profit for
farmers/growers. The robust cold storage infrastructure could
potentially solve existing problems relating huge post-harvest losses,

transportation cost and improve consumer access to product with
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2.8.

2.9.

2.10.

2.11.

better quality. Therefore, cold storage infrastructure needs to be

developed and expanded at any cost for benefits of society as a whole.

In addition to promotion and incentivization of agriculture growing
activities for ensuring food security for population size of India, there
is immense need to equally promote and incentivize the development
of cold storage infrastructure for ensuring that the agriculture
produce grown in the farm reach to end consumers with good quality

and at economic price.

It is stated that as per report of Centre for public policy research, only
10% of horticultural productions are covered under cold storage
facility as against 25% in other developed countries. Thus, cold
storage facilities can be a game changer in achieving a sustainable and

self-sufficient horticultural sector in India.

Further, the cold storage activities are most effective for bulk
handling perishable food products especially fruits, vegetables, dairy
products, jiggery, poultry, spices, grains, pulses, processed onion
flaks, garlic powder etc. The cold storage facilities ensure scientific
storage of processed and non-processed agriculture produce so as to

make available to end consumers before it perished.

The cold storage category is not conventional manufacturing /
processing activities. Further, the cold storage does not involve any
process and there is no change from one form to another form. The
Cold Storage preserve commodities in a fresh state by controlling
various gases, maintaining adequate temperature and humidity and
these commodities or goods do not undergo any change. The
produces are sold in the market as same produce even after, they are

stored in the cold storage. Storage of these commodities at low
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2.12.

2.13.

2.14.

2.15.

temperatures preserves them in good condition for considerable
periods by preventing from their natural decay. Thus, in nutshell, the
cold storage category does not involve in any processing /

manufacturing activities.

The cold Storage category is also different than conventional
commercial activities and are not comparable with each other. Unlike
other commercial activities, which in process, renders some value
addition, the cold storage facilities keep the produce in its original

form by preventing natural decay.

In view of the above facts, the cold storage category is to be
considered as different and distinct activities than conventional
manufacturing /processing / commercial activities. Therefore, it is
not appropriate to cover cold storage category under regular tariff
category otherwise applicable to conventional manufacturing /

processing / other commercial activities.

It is further stated that the cold storage requires higher consumption
with continuous and stable load which act as a base load and reduces
variability in grid demand. Further, the electricity cost is the major
cost element in the operating cost of the cold storage facilities which
constitute to around 40% of total operating cost of the cold storage
facility. Thus, the cost of electricity is posing major impediment in
development and expansion of cold storage infrastructure in the State
and issues related to sustainable and viable operation for existing

cold storages.

The neighbouring States like Maharashtra and Goa which consider
cold storage activities as agriculture allied activities and provide for

special tariff comparable with agriculture tariff. This has been
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2.16.

2.17.

2.18.

impacting business economics of cold storage facilities operating in
the State and making it uneconomical as the major business is
attracted by neighbouring States on account of special tariff available

in these States.

Further, the association has been representing to State Government
in relation to issues in viable and sustainable operation of cold
storage facilities including the higher cost of electricity. It is stated
that in the matter of cost of electricity, the State Government has
relegated the Association to Commission on the basis that as per the
provisions of the Electricity Act, 2003, only Commission has

jurisdiction and authority to decide on tariff matters.

It is further stated that considering the importance of cold storage in
supply of perishable food to end consumer, nature of operation and
electricity consumption pattern, cold storage category may be spared
from applicability of regular industrial / commercial tariff and there
is requirement to provide for concessional tariff by way of
appropriate categorization. Thus, by way of present petition, the
Petitioner has invoked the jurisdiction of Commission for
applicability of concessional tariff for cold storage category by way of
appropriate categorization and not to apply regular industrial /
commercial tariff for cold storages category. As done by other States,
the cold storage category may be considered as agriculture allied
activities for applicability of concessional tariff comparable with
agriculture tariff or provide for lower concessional tariff as compared

to tariff applicable to regular industrial /commercial consumers.

It is stated that as per the Regulations of Commission read with
provision of the Act, 2003, Commission has an exclusive jurisdiction

to decide and approve the concessional tariff as sought in the present
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2.19.

2.20.

Petitions. The Commission is also empowered to differentiate the
tariffs or to implement re-categorization. The first part of Section 62
(3) provides that the Commission shall not show any undue
preference to any consumer of electricity. This would mean that due
preference can be given based on category of consumers so
categorized in accordance with the provisions of the Electricity Act,
2003. In this context, it is relevant to refer the dictionary meaning of
the word “Undue”. The Black Law Dictionary defines the word ‘undue’

as below:

“Undue, adj. 1. Archaic. Not yet owed; not currently payable. 2.

Excessive or unwarranted.”

The cold storage category undertakes different and distinct activities
and their load pattern, consumption requirements and purpose of
usage of electricity is also different and distinct as compared to
conventional manufacturing /processing / service facilities.
Accordingly, the special tariff categorization may not be construed as

excessive or unwarranted preference to cold storage category.

Itis further stated that the second part of Section 62 (3) provides that
the Commission may differentiate the category of consumers on the
basis of several factors including the purpose for which the supply is
required. The APTEL in the judgement dated 20.10.2011 in Appeal
No. 110, etc. of 2009 and Appeal No. 70, etc. of 2010 analyzed the

similar issue and gave the following findings:

“(i) ..the purpose for which supply is required by the Appellants
cannot be equated at par with other consumers in the

Commercial Category. The Appellants are seeking separate
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2.21.

2.22.

categorization on the basis of purpose for which the supply is

required by the Appellants i.e., rendering essential services.

(ii) The real meaning of expression “purpose for which the supply is
required” as used in Section 62 (3) of the Act does not merely
relate to the nature of the activity carried out by a consumer but
has to be necessarily determined from the objects sought to be
achieved through such activity. The Railways and Delhi Metro
Rail Corporation have been differentiated as separate category
as they are providing essential services. The same would apply

to the Appellants as well.

(iii) The application of mind should be on identifying the categories
of the consumers who should be subjected to bear the excess

tariff recoverable based on a valid reason and justification...”

It is stated that in view of the above judgement of Hon. ATPEL, the
cold storage category having distinct and different purpose for supply
of power, the appropriate categorization for providing concessional
tariff category is in accordance with provisions of the Electricity Act,

2003.

Itis stated that recognizing the importance of cold storage facilities in
the food produce supply chain in meeting the food requirement of
population, there is provision for special tariff applicable for cold

storage category in the tariff orders of various States viz:

(a) Maharashtra: MYT Tariff Order dated 30.03.2020:
Hon. MERC issued tariff order dated 30.03.2020 for MYT control
period FY 2020-21 to FY 2024-25. Recognizing that Cold

storages are an important link in the chain for adding value and
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reducing the large wastage of agricultural and allied products by
expanding the scope for storage and sale, Hon. MERC in the order
dated 30.03.2020 has covered cold storages category under two
categories namely, (i) Agriculture-Others (metered) tariff for
Cold Storage for Agriculture products & (ii) Industrial tariff for
cold storage for other purpose. The tariff schedule applicable to
Cold storages vis-a-vis Commercial tariff for the State of

Maharashtra for MSEDCL for FY 2022-23 are as under:

Tariff Fixed / Demand Charges Energy Charges Wheeling
Category Charges
LTV - | 0-20 KW - Rs. 0-20 KW -Rs.5.11 / Rs.
Industry 482 /Month Above 20 KWh 1.35/KWh
KW- Above 20 KW-
Rs. 321 /KW /Month Rs. 6.05/KWh
LTIV (C)- |Rs.117/KW/Month Rs. 3.29/KWh Rs.
Agriculture 1.35/KWh
- Others
HTI (A) - Rs. 454 /KVA/month Rs. 6.89/KVAh Rs.
Industry - 0.55/KVAh
General
HTV (B) Rs. 80/KVA/month Rs. 5.10/KVAh Rs.
Agriculture 0.55/KVAh
- Others

The details of Hon. MERC's decision based on comments /suggestions

from stakeholders in regard to tariff for cold storages in the State of

Maharashtra is under:

F] Encouragement to Cold Storages:

8.1.25 The Commission recognizes that cold storages play an

important role in various segments of economic activities for
preserving the nutritional and economic value of various
products and commodities such as agricultural produce
(fruits/vegetables), dairy products, meat and fish products,

pharmaceuticals and vaccines, horticultural products, beverages,
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etc. Cold storages are an important link in the chain for adding
value and reducing the large wastage of agricultural and allied
products by expanding the scope for storage and sale, with or
without further processing, for local or export markets.
Accordingly, under earlier Order at the time of MTR, the
Commission has broadened the tariff treatment of cold storages
and classified them in two categories, namely (a) Cold Storages
for Agriculture Products; processed or otherwise and (b) Cold
Storages for other purposes. While the tariff of Agriculture Others
(Metered) category was extended for Cold Storages for
Agriculture products, the latter was covered under the industry
instead of the Commercial category as prevalent then. However,
there had been demand from many stakeholders during public
hearing to further clarify the scope of the term ‘agriculture
products processed or otherwise’, to remove any ambiguity or
interpretation with reference to ‘Agriculture produce as defined
under APMC Act, 1963 processed or otherwise’. The Commission
has accepted the suggestion and the applicability conditions

under Tariff Schedule has been modified accordingly....”

(b) Goa - Tariff Order dated 31.03.2022:
Hon. JERC in its tariff order dated 31.03.2022 has covered cold

storages under two categories, namely, (i) for AG (Allied activities)

tariff category for agriculture allied cold storage, and (ii)

Commercial tariff for cold storage not attached to agriculture

produce. The tariff applicable for Cold storage with AG produce vis-

a-vis Commercial tariff is as under:

Tariff Category Fixed / Demand Charges Energy Charges
HT-C Rs. 250/KVA Rs. 5.25/KVAh
HT-AG Rs. 70/KVA Rs. 1.95/KVAh
(Allied Activities)
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LT-C Up to 20 KW-Rs. | Rs.3.55-5.25
40/HP/Month Above 20 KW- | /KWh
Rs. 60/HP/Month
LT-AG Rs. 25/HP/Month Rs. 1.75/KWh
(Allied Activities)

(c) Orissa: Tariff Order dated 22.04.2020:
The tariff order dated 22.04.2020 of Hon. OERC covers cold storage

facilities handling agriculture produce under concessional Agro-

Industrial tariff category. The tariff applicable for cold storage

handling agriculture produce vis-a-vis Commercial tariff is as

under:
Tariff Fixed / Demand | Energy MMC
Category Charges Charges
LT - |- Rs. 5.40 - |Forfirst KW
General Rs. 7.10 / | Rs.30/KVA/Month
Purpose KWh For any addl. KW
Rs.30/KVA/Month

LT - Allied |- Rs. For  first KW
Agro- 4.20/KWh Rs.80/KVA/Month
Industrial For any addl. KW
Activity Rs.50/KVA/Month
HT - | Rs. LF <=60%- |-
General 250/KVA/Month Rs.
Purpose 5.35/KWh

LF>60% -

Rs.

4.25/ KWh
HT- Allied | Rs. Rs. -
Agro- 50/KVA/Month 4.10/KWh
Industrial
Activity

(d) Haryana - Tariff Order dated 30.03.2021:

Considering the requirement for development of cold storage

infrastructure in the State, Hon. HERC in its tariff order dated

30.03.2021 has provided for concessional tariff for cold storages

and covered under Agro-Industries tariff category. The comparison
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2.23.

2.24.

of tariff applicable to cold storage vis-a-vis Commercial tariff is as

under:

Tariff Category Fixed / Energy MMC
Demand Charges
Charges

HT- Industry (Above 50 Rs. Rs. -

KW) 165/KVA 6.65/KVAh

LT- Industry (>10 to 20 Rs. Rs.

KW) 185/KW 6.65/KVAh

Agro-Industries/ FPO: - Rs. Rs.

Pack House, Grading, 4.75/KVWh 235/KW

Packing, Pre-Cooling and
Ripening Chamber, Honey
Bee, Honey Processing,
Tissue Culture, Zinga and
Fish Farming, Poultry
Farm, Pig Farm, Milk
Chilling Plant and Cold
Storage, Mushroom
Farming up to 20 kW load

It is stated that there is immediate requirement for enhancing cold
storage infrastructure in the State of Gujarat by removing
impediment, one of which is higher electricity tariff due to

applicability of normal Industrial / Commercial tariff to cold storages.

It is stated that the cold storage activity has potential to bring second
wave of green revolution in India and the State of Gujarat can become
a role model and show the way to the Country by Improving cold
storage Infrastructures in the State. The reduction in operating cost
by way of providing concessional tariff for cold storage category is an
important aspect in achieving this objective. Under the Electricity Act
2003, the Commission has authority to provide for concessional tariff

for cold storage category by way of appropriate categorization.
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2.25.

2.26.

It is stated that in respect of tariff for agriculture, the purpose of
providing concessional tariff is to keep lower input cost for
agriculture in order to meet the basic necessity of population size of
India. The cold storage category contributes in achieving the objective
of produced perishable agriculture goods to reach end consumers in
good quality and at economical rates. Thus, end objective would not
be achieved unless the cold storage infrastructure which is an
important element between farm produce to end consumer, is

promoted and wastage of food produce is avoided.

It is stated that as per the existing tariff schedule, the cold storge
category is covered under normal tariff category applicable for
industrial / commercial use. Further, the cold storage category is to
be treated different and distinct than normal industrial /commercial
category and therefore need concessional tariff instead of applying
normal tariff. As such, many States in the Country, like State of
Maharashtra considers cold storages handling agriculture products
as agriculture allied activities and categorized under agriculture
metered tariff. Similarly, in case of the State of Goa, Haryana and
Orissa, the cold storage category is covered under agro-industrial
category for applicability of concessional tariff. It is submitted that
considering the approach taken by Hon. MERC and requirement for
enhanced cold storage infrastructure in the State, the cold storage
category handling food produce in scientific manner such as fruits,
Vegetable, dairy products, jiggery, poultry products, spices, grains,
pulses, processed onion flaks, garlic powder etc., may be considered
as agriculture allied activities and be covered under LTP-Lift

Irrigation / HTP-V tariff category as under:

LTP- Lift Irrigation
Fixed Charges per Month \ Rs. 20/- per HP
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2.27.

2.28.

2.29.

Energy Charges per Month ‘ 80 Paise per Unit
HTP-V

Demand Charges per Month Rs. 25/- per KVA
Energy Charges per Month 80 Paise per Unit

It is further stated that as stated hereinabove about 40% of
horticulture products perishes before reaching to end consumers.
The applicability of LTP-V / HTP-V tariff for cold storage category
handling perishable food products will ensure fast and integrated
development of required cold storage facilities in the State and to

show a way to nation for achieving the objective of quality food for all.

It is stated that the enhancement of cold storage infrastructure in the
State will save the loss of perishable food products and thus reduction
in perishable agriculture produces, which in turn will reduce
quantum subsidized electricity supply to agriculture to that extent.
Thus, in effect, the net impact for supply of electricity to cold storage
category under concessional LTP-V / HTP-V would be minimal on the
other category of consumers apart from other social benefits like
increase in farmers' income, availability of good quality food products
to end consumers in all seasons and addressing the issue of price

volatility due to gap between demand and supply.

It is further stated that without prejudice to the proposal made above
for applying LTP-V / HTP-V tariff category for agriculture allied cold

storages, as an alternate proposal, submitted as under:

(i) Itis stated that in the existing retail tariff structure of the State,
cross subsidies are imposed on the tariff applicable to industrial
/ commercial consumers of electricity. By definition, the Cross
Subsidies is the mechanism whereby some consumers groups

are charged at higher tariff as compared to the cost of power
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supply to them. The additional revenue so generated by charging
higher tariff, is used to tide over revenue shortfall from other
consumer groups who are charged at lower tariff as compared to
cost of supply to them. This means that certain categories of
consumers such as industrial / commercial category of
consumers are cross subsidizing other category of consumers

e.g., agricultural etc.

(ii) The cold storage facilities require huge power to maintain
controlled temperature for preserving perishable food products.
The ultimate objective of keeping lower tariff for agriculture
sector is to meet basic food and other necessities at economical
rates for public at large. The cold storage facilities are
contributing in achieving this objective and need to be
considered as agriculture allied activity. In fact, cold storage
requires subsidy support in tariff from other categories for
development and sustain operation of cold storages in the
overall benefits of society. When cold storages facilities handling
perishable food products are not provided subsidy support from
other category of consumers, at the same time, it is not proper to
recover to cross subsidies for other consumers specifically when
cold Storages are contributing for similar objective as agriculture
activity. Thus, it is unjustified, unreasonable and illogical to
impose cross subsidies on the cold storage activities handling
perishable food products by applying normal industrial /
commercial tariff. The cold storage category being handling
perishable food products, cannot be compared with normal
industrial / commercial activities for levy of electricity tariff. The

activities of preserving perishable food products are to be
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considered as agriculture allied activities and not expected to

pay cross subsidy to support other categories.

(iii) It is to state that cold storage category is paying cross subsidy
due to applicability of normal industrial / commercial tariff. The
Commission in the tariff order dated 31.03.2022 of Discoms has
quantified the amount of cross subsidy loaded in the tariff for
normal industrial / commercial consumers. The Para 9.2 of the

order read as under:

«

9.2 Cross Subsidy Surcharge

The Cross Subsidy Surcharge is based on the formula given in the
Tariff Policy as below:

S=T-[C/(1-L/100) +D+R]

Where,

o T is the tariff payable by the relevant category of
consumers, including reflecting the Renewable Purchase
Obligation.

e  ( is the per unit weighted average cost of power purchase
by the Licensee, including meeting the Renewable Purchase
Obligation.

e D is the aggregate of transmission, distribution and
wheeling charge applicable to the relevant voltage level.

e L is the aggregate of transmission, distribution and
commercial losses, expressed as a percentage applicable to
the relevant voltage level.

e  Risthe per unit cost of carrying regulatory assets.

The Cross Subsidy Surcharge based on the above formula is
worked out as shown in the Table below:

Table 9.4: Cross Subsidy Surcharge for FY 2022-23

Sr. No. Particulars Units HT Industry
1 T Rs/kWh 7.52
2 C Rs/kWh 4.57
3 D Paisa/kWh 1827
4 L % 10%
5 S (Cross Subsidy Surcharge) Rs/kWh 2.26

S=752-[457/(1-10%,/100) + (18.27/100) + 0] = 2.26/KWh
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(iv)

(v)

(vi)

Thus, Cross subsidy surcharge as per Tariff Policy, 2016 works out to Rs.
2.26 /kWh for the four State owned Distribution companies viz. DGVCL,
MGVCL, PGVCL and UGVCL.

From the above, it can be seen that the cross-subsidy amount of
Rs. 2.26 per Unit is recovered from cold storage category as part
of normal tariff applicable for industrial /commercial
consumers. Thus, average tariff of Rs. 7.52 per Unit is recovered
from cold storage category due to categorization under normal
tariff as against average cost of supply at around Rs. 5.26 per

Unit.

Therefore, in line with approach taken by State of Haryana, Goa
etc., Commission is requested to carve out concessional cold

storage tariff category without loading of cross subsidy amount.

The above proposed categorization would ensure recovery of
tariff at cost of supply and will not put additional implication on
Discoms / other consumers in the State and at the same time it
will catalyse the development cold storage infrastructure in the

State for overall benefit of the society.

(vii) Itis further stated that the robust cold storage infrastructure will

save the loss of perishable food, in turn, it will reduce subsidized
supply to agriculture for growing food items. As a net effect,
there will be overall reduction in burden of cross subsidization
in tariff to that extent. Thus, the concessional tariff, which do not
include cross subsidy amount in tariff, would be in the interest of
all category of consumers apart from inherent benefits attached

to cold storage facility.
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2.30. The Petitioner stated that in the present petition, the Petitioner is not
seeking for review of Commission’s Tariff Order dated 31.03.2022 for
FY 2022-23. The Petitioner requested Commission to initiate
proceedings in the present petition including calling for response
from the respondents and decide on applicability of proposed
categorization/concessional tariff effective from the date as may be

decided by Commission.

3. The matter was kept for hearing on 06.09.2022 and the Commission
vide Daily Order dated 12.09.2022 noted that the subject-matter of
the petition is pertaining to creation of separate category of tariff for
cold storage by way of concessional tariff for such consumers.
Therefore, the Petitioner was directed to join the remaining
distribution licensee of the State as a party by amending cause title on
affidavit and serve a copy of the petition to such licensee as the
respondents. Further, the Respondents were directed to file their
reply within 3-weeks on receipt of copy of the petition. The Petitioner

were directed to file their rejoinder-in-reply, if any, within 2-weeks.

4. In compliance to the directives of the Commission vide daily Order
dated 12.09.2022, the Petitioner filed an additional affidavit dated
13.09.2021 and amended the memo of the parties and impleaded the
Distribution Licensees, viz, Paschim Gujarat Vij Company Limited,
Uttar Gujrat Vij Company Limited, Dakshin Gujarat Vij Company
Limited, Madhya Gujarat Vij Company Limited, Torrent Power
Limited - Ahmedabad, Surat and Dahej, Deendayal Port Trust, Aspen
Infrastructure Private Limited, Jubilant Infrastructure Limited and
MPSEZ Utilities Limited, as party Respondents in the present matter.
Accordingly, the memo of parties in the present petition was amended

and copy of the petition was provided to the Respondents.
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5.1.

5.2.

5.3.

5.4.

5.5.

The Respondents No. 1 to 4 have filed the common and identical
replies vide their respective affidavits in the present matter. The gist

of their submissions/replies is enumerated as under:

The Petitioner Gujarat Cold Storage Association has filed the present
Petition before Commission seeking for separate concessional tariff
category for Cold Storage or to cover the Cold Storage Category
handling perishable food products under existing LTP-V/ HTP-V tariff

category.

[tis submitted that in the month of November, 2022, the Distributions
Licensees (i.e. PGVCL, MGVCL, UGVCL, DGVCL) along with GUVNL as
Co-Petitioner had filed the tariff petitions before Commission under
the provisions of Multi Year Tariff Regulations, 2016 for truing up of
FY 2019-20 & determination ARR and retail tariff for FY 2022-23.

The Commission had invited comments/suggestions/objections from
the consumers on the tariff petitions filed by the Distribution
Licensees and also conducted hearing for making submissions by the

consumers/consumer groups on the tariff petition.

Further, while deciding the tariff through tariff order dated
16.04.2013, Commission has dealt with on each of the submission

made by various consumers/ consumer groups.

It is submitted that Petitioner has in its petition mentioned that the
Petitioner doesn’t seek review of the Tariff Order dated 31.03.2022,
however carving out a special tariff category for any class of
consumers who are presently covered under any of the prevailing
consumer categories or re-defining any of the existing consumer

category is tantamount to be the redetermination of tariff determined
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5.6.

5.7.

by Commission by order dated 31.03.2022 and thus review of the
order dated 31.03.2022.

The Regulation 72(1) of GERC (Conduct of Business Regulations),
2004 dealing with review of the decision of Commission, which read

as under:

“72(1) Any person aggrieved by a decision or order of the
Commission, from which no appeal is preferred or allowed, and who,
from the discovery of new and important matter or evidence which,
after the exercise of due diligence was not within his knowledge or
could not be produced by him at the time when the decision/order
was passed by the Commission or on account of some mistake or error
apparent from the face of record, or for any other sufficient reason,
may apply for review of such order within 60 days of the date of

decision/order to the Commission.”

It is submitted that in accordance with the above Regulation, any
party aggrieved by a decision or order of the Commission may apply
for review of order within 60 days of the date of order of the
Commission. Further, as per the regulations, the Petition for seeking
review of the decision / order of Commission is allowed only on the
ground of:

(i) the discovery of new and important matter or evidence which,
after the exercise of due diligence was not within his knowledge
or could not be produced by the concerned party at the time
when the decision/order was passed by the Commission; or

(ii) On account of some mistake or error apparent from the face of

record.

Page 21 of 69



5.8.

5.9.

5.10.

5.11.

It is submitted that the present Petition need not to be admitted
without fulfillment of criteria contained in the Regulation 72(1) of

GERC (Conduct of Business), Regulation’s 2004.

It is further submitted that the petitioner has filed the petition on
06.07.2022 i.e. delay of 37 days. The Petitioner has not submitted the
satisfactory justification/reasons for such inordinate delay in filling
the Petition for review of the decision of Commission seeking
separate Concessional Tariff category for Cold Storage or to cover the
Cold Storage Category handling perishable food products under
existing LTP-V/ HTP-V tariff category. Therefore, in absence of
satisfactory justification/ reasons for delay in the filling of Petition,
the same is barred by the limitation as contained in Regulation 72(1)

of GERC (Conduct of Business) Regulations, 2004.

It is submitted that the Petitioner while seeking for review of the
order of Commission, has not submitted the grounds/reasons
satisfying the conditions of (i) the discovery of new and important
matter or evidence which, after the exercise of due diligence was not
within his knowledge or could not be produced by the Petitioner at
the time when the decision/order was passed by the Commission or
(ii) on account of some mistake or error apparent from the face of
record. In absence of sufficient cause/reasons satisfying the
conditions as contained in the Regulation 72(1) of GERC (Conduct of

Business), Regulations 2004, the Petition is not admissible.

The reference to the Regulations 10.2 of GERC (Multi Year Tariff)
Regulations, 2011 is also misplaced and not valid. The Regulations

10.2 of MYT Regulations, 2011 read as under:

Page 22 of 69



5.12.

5.13.

“10.2 notwithstanding anything contained in these Regulations, the
Commission shall have the authority, either suo motu or on a petition
filed by any interested or affected party, to determine the tariff of any

applicant.”

It is submitted that the Regulations 10.2 is applicable only in case of a
fresh determination of tariff either on account of expiry of period for
which tariff was determined or the tariff for particular
consumers/class of consumers is not available/determined by the
Commission. The Regulations 10.2 does not apply for review /revision
of already determined tariff during its applicability period. In the
present case, the Commission has already decided the tariff for FY
2013-14 including the demand charges applicable to HTP-IV tariff

category.

It is submitted that the Regulation 30 of Multi Year Tariff Regulations,
2016 provides that no tariff or part of any tariff may be amended,
more frequently than once in any financial year. Since, the
Commission has determined the Aggregate Revenue Requirement
(ARR) of the Discoms and allowed recovery of the same through the
retail tariff applicable during FY 2022-23, there is no merit in the
prayer of the Petitioner seeking for separate Concessional Tariff
category for Cold Storage or to cover the Cold Storage Category
handling perishable food products under existing LTP-V/ HTP-V tariff
category. In case the prayer of the Petitioner is allowed, the same is
will not possible without affecting /increasing the tariff of the other
category of consumers otherwise it will lead to under recovery of

approved revenue of the DISCOMs.

The matter was listed for hearing on 12.11.2022 and the Commission

vide Daily Order dated 15.11.2022 noted the submission of the
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Petitioner that in compliance with the Commission’s earlier
directions, it had amended the cause title, impleaded the State
Distribution Licensees as parties, served copies of the Petition upon
them, and filed an affidavit of service. It was further submitted that
the Petition was at the admission stage and relied upon Section 86(1)
of the Electricity Act, 2003 and Clause 10.2 of the GERC (MYT)
Regulations, 2016 to contend that the Commission has the power to
determine tariff of any applicant. The Petitioner sought creation of an
appropriate concessional tariff category for cold storage consumers,
contending that cold storage activities involving preservation of
agricultural and allied products such as fruits, vegetables, dairy
products, grains, pulses, poultry, etc., are distinct activities requiring
concessional tariff treatment. The Petitioner further relied upon
Section 62(3) of the Electricity Act, 2003 and APTEL judgment dated
20.10.2011 in Appeal Nos. 110 of 2009 and 70 of 2010, wherein
similar activities were recognised as agricultural allied activities
eligible for concessional tariff. It is further noted that the Respondent
No. 1 opposed admission of the Petition, stating that tariff categories
had already been determined and a new category could not be created
during the ARR period. Further, the Respondent No. 5 requested that
the issue be considered during the next tariff proceedings as it may
affect stakeholders. After hearing the parties, the Commission
directed the Respondents who had not filed replies to submit the
same within two weeks, with a copy to the Petitioner, and permitted

the Petitioner to file rejoinder, if any, within two weeks thereafter.

The Respondents No. 5 Torrent Power Limited being the distribution
licensee of Ahmedabad/Gandhinagar, Surat, Dahej, license areas in
the State of Gujarat, has filed its reply vide affidavit dated 09.12.2022

as under:
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7.1.

7.2.

7.3.

7.4.

It is submitted that the Respondent No. 5 Torrent Power Limited is a
Company incorporated under the Companies Act, 1956 carrying on

the business of generation and distribution of electricity.

The present petition has been filed by the Petitioner Gujarat Cold
Storage Association for covering the cold storage category handling
perishable food products under existing LTP-V/ HTP-V tariff category
of GUVNL Discoms (i.e. Agriculture) or alternately to carve out
specific concessional tariff category as stated in the Petition for cold

storage.

It is submitted that the Commission vide Daily Order dated
12.09.2022 directed the Petitioner to serve copy of the Petition to the
remaining Distribution Licensee of the state and to make them party
in the Petition. Subsequently, the matter was heard on 11.11.2022
wherein Respondent has made certain submissions. The Commission
vide daily order dated 15.11.2022 has directed the Respondents to

file their replies within two weeks from the date of the order.

It is submitted that the Respondent raised certain issues of
admissibility and maintainability of the Petition. The present petition
has been filed by the Petitioner seeking certain dispensations
regarding the categorization of tariff. In this regard, the Commission
has carried out the process of determination of tariff of FY 2022-23
after following the due procedure laid out in the GERC MYT
Regulations 2016 read with the Electricity Act, 2003. As per the
provisions of Regulation 72 of the GERC (Conduct of Business)
Regulations, 2004, in case of requirement of review of any order, the
same is to be filed within 60 days of the date of decision/order of the

Commission. However, upon a plain reading of the Petition, it appears
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7.5.

7.6.

7.7.

7.8.

that the petition is filed on/after 06.07.2022. Hence, the Petition is

belated and therefore, not admissible.

Further, the Petitioner has claimed that it is not seeking review of
Commission’s tariff orders for FY 2022-23. It is submitted that any
change in the tariff structure including specification of separate
concessional tariff for cold storage activity would necessitate revision
/ review of tariff of existing tariff order and therefore, same amounts
to review of existing tariff order. Hence, the present Petition is a

review of the tariff order and is therefore not admissible.

Further, as per the provision of Electricity Act, 2003, the tariff cannot
be revised more than once and in the present case, the proposal will
have an impact on the revenue and cross subsidy level of the
distribution licensee and in turn necessitate an increase in tariff of
other retail consumers, to keep the licensee revenue neutral.
Therefore, same will necessitate tariff revision of consumers of other
categories and same is not permissible as per the provisions of the

Act.

It is further submitted that as per the Commission’s direction in Suo-
Motu Petition No. 1995/2021 dated 24.09.2021, tariff petition for FY
2023-24 is to be filed on 15.12.2022. In turn, the Petitioner may take
up this issue/matter at the time of tariff proceedings, which will
happen in due course as this issue will have an impact on other
stakeholders. The Commission is requested to dispose this petition
keeping the presentissue open for discussion and deliberation in next

tariff proceedings.

Based on the above, the Respondent requested Commission to

simpliciter dispose of the present petition
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8.1.

8.2.

8.3.

The Petitioner on 31.12.2022 filed common and identical rejoinder
reply to the submissions filed by the Respondent No. 1 to 4 and

Respondent No. 5. The gist of same is enumerated as under:

[t is submitted that as per the existing tariff schedule approved by the
Commission, the cold storage category is covered under normal tariff
category applicable for industrial / commercial use. As elaborated in
detail in the Petition, the cold storage category is to be treated
different and distinct than normal industrial /commercial category
and therefore need special concessional tariff instead of applying
normal tariff. As such, many States in the Country, like State of
Maharashtra considers cold storages handling agriculture products
as agriculture allied activities and categorized under concessional

agriculture tariff.

It is submitted that in term of the provisions of the Electricity Act,
2003 read with Regulation 10.2 Multi Year Tariff Regulations,
Commission is empowered to provide for concessional tariff to cold
storages by way of appropriate tariff categorization. The cold storage
category handling perishable food products such as fruits, vegetables,
dairy products, jiggery, poultry, spices, grains, pulses, processed
onion flaks, garlic powder etc. may be considered as agricultural
allied activities for providing concessional tariff as done by other
States. The concessional tariff for cold storage category will be
meeting common interest of society as a whole by ensuring integrated
development of cold storage infrastructure in the State apart from

making operation of existing cold storages viable & sustainable.

It is submitted that the Respondents are misleading the Commission
by filing the reply as if the present petition is for review of tariff order

dated 31.03.2022 passed by Commission. In doing so, the
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8.4.

8.5.

8.6.

8.7.

Respondents No. 1 to 4 has deliberately ignored to consider the

nature and scope of present petition.

The Respondents have conveniently ignored the contents of the
petition wherein the Petitioner has made it amply clear that the
present Petition is not seeking for review of Commission’s Tariff
Order dated 31.03.2022 for FY 2022-23. The scope of the present
petition is to make out a case for carving out separate concessional
tariff category for cold storage activities by considering it agricultural
allied activities and to initiate proceedings by way of calling for
response from the respondents and decide on applicability of
proposed categorization/concessional tariff effective from the date as

may be decided by Commission.

It is submitted that when the Petitioner has not sought any change in
the tariff for FY 2022-23 and seeking to implement the new tariff
categorization for cold storage activities from next years, the reply
filed Respondents considering the present petition as review of tariff

order dated 31.03.2022, is misleading and ought to be rejected.

It is submitted that the interpretation of the Respondents in regard to
Regulation 10.2 of Multi Year Tariff Regulation is misleading and
therefore denied. That Regulation 10.2 of GERC (Multi Year Tariff)

Regulations 2016 read as under:

“Notwithstanding anything contained in these Regulations, the
Commission shall have the authority, either suo-motu or on a
petition filed by any interested or affected party, to determine the
tariff of any Applicant.”

In terms of above provisions of regulations, Commission has

authority and jurisdiction to carve out new tariff category and provide
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8.8.

9.1.

9.2.

concessional tariff for cold storage activities as done by other States

in the Country to excel cold storage infrastructure.

[tis submitted that the reference to Regulation 30 of GERC (Multi Year
Tariff) Regulations in the reply of the Respondents is misplaced and
not relevant. The Petitioner has not sought any revision in the tariff
for FY 2022-23 and therefore, issue of under recovery of ARR/tariff
for FY 2022-23 is irrelevant.

The Respondents No. 1 to 4 have filed the common and identical
Written submission in the present matter. The gist of same is

enumerated as under:

The Petitioner Gujarat Cold Storage Association has filed the present
Petition before the Commission seeking a separate Concessional
Tariff category for Cold Storage or to cover the Cold Storage Category
handling perishable food products under the existing LTP-V/HTP-V
Tariff category. The primary contention of the Petitioner is that the
cold storage category handling perishable food products such as
fruits, vegetables, dairy products, jaggery, poultry, spices, grains,
pulses, processed onion flakes, garlic powder etc. may be considered

agricultural allied activities for providing concessional tariff.

[t is submitted that in November 2021, the Distribution Licensees of
Gujarat - Respondent No.(s) 1 to 4, namely, PGVCL, Uttar Gujarat Vij
Company Limited (‘UGVCL’), Dakshin Gujarat Vij Company Limited
(‘DGVCL’), Madhya Gujarat Vij Company Limited (‘MGVCL’) along
with Gujarat Urja Vikas Nigam Limited (‘GUVNL’) as the Co-Petitioner
filed a Tariff Petition before the Commission in Petition No. 2031 of

2021 under the provisions of Multi-Year Tariff Regulations 2016 for
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9.3.

9.4.

truing up of FY 2020-21 and the determination of ARR and retail tariff
for FY 2022-23.

On 07.12.2021 & 06.02.2022, Commission invited comments/
suggestions/objections from the consumers on the Tariff Petitions
filed by the Distribution Licensees. It also conducted a detailed
hearing process on 17.02.2022 to allow the consumers/consumer
groups to make their submissions on the Tariff Petition. The
Commission, after the said exercise of inviting objections and after
duly considering each of the submissions made by various consumer/
consumer groups, decided the Tariff through a Tariff Order dated
31.03.2022.

The contentions/claims raised in the present Petition were also
submitted before the Commission in Tariff Petition No. 2031 of 2021
and were duly considered by the Commission while passing the Tariff
Order dated 31.03.2022. The relevant portion of the objection raised
in the said Petition and as recorded by the Commission in its Order is

produced below:
“Issue No. 30: “Off Season Period” for Seasonal consumers:

The respondent submitted that due to calendar year consideration in
tariff schedule of Gujarat, potato storage based cold storages in the
State are not able to avail benefit of Seasonal Tariff, though these
cold storages remain non-working mainly during three months, i.e.,
from December to February. The Commission is requested to amend
“OFF seasonal period” as continuous three months in a year, either
financial year or calendar year, for seasonal tariff in the Tariff

Schedule of FY 2022-23 onwards.
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The Commission is also requested to consider Off Season Period not
less than three months but eligible both in Financial Year as well as
Calendar Year, so if any consumer applies for OFF Season Period
spreading over two calendar years but in same financial year, he will
also be eligible in line with MSEDCL tariff order. (UGVCL rejected
such application for one of the group cold storages for months
spreading in two calendar years). Most of the storages are in Off
Season Period for 45 days (15th November to 31st December) in one
calendar year and from 1st January to 15th February in next

calendar year, i.e.,, a total of 3 months.”

9.5. The Distribution Licensee also gave the submissions as under:
“Response of the Petitioners

As regards submission for amendment in definition of “Off Seasonal
Period”, according to present provision, such consumer requires to
observe three calendar months in a calendar year. Accordingly, to be
eligible seasonal consumer, it is required to observe minimum full
three calendar months in a calendar year and not consecutive three
calendar months. The case of respondents where the off-season
period is from November / December to February is very well covered

in the above provision.

In the present case, wherein the request of consumer for off season
period is from November/December to February, the request is
spreading over two different calendar years and accordingly for the
month of November/ December of first calendar year the
requirement of seasonal consumer is not getting fulfilled and hence
the benefit shall not available. However, for the period of January and

February falling under second calendar year, considering same off-
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9.6.

9.7.

9.8.

season period for next cycle, the consumer will be allowed the benefit
of seasonal consumer for the calendar months January, February and
November/December. The same will be followed accordingly. And

therefore, no change is required in present provision.”
Commission’s view

The Commission has noted the response of the petitioners which is

self-explanatory.”

It is submitted that the Commission has considered the above while
passing the Tariff Order dated 31.03.2022. In fact, the issue raised in
the present Petition was also raised in the Tariff Petition for the
determination of the Tariff hearing for FY 2023-24., wherein the
Commission while passing the Tariff Order dated 31.03.2023
categorically noted the filing of the present Petition and stated that
there ought not to have been in the present Tariff structure with

regard to the issue raised in the present Petition.

It is also submitted by PGVCL that the Petitioner at this stage cannot
claim for a separate Tariff Determination as the Tariff has already
been rationalized and once it has been rationalized it cannot be
redetermined. At this juncture, it would be advisable that the

Petitioner instead should apply for seasonal Tariff.

It is submitted that any objection as raised in the present Petition is
to be taken during the tariff determination procedure and not by way
of the present Petition as done by the Petitioner in the present case.
In this way, the interest of all the stakeholders and the consumers
would be protected as envisaged under Section 61 of the Electricity

Act, 2003. The issues raised in the present Petition stand already been
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9.9.

9.10.

9.11.

adjudicated by the Commission on several occasions and the

Commission has taken a consistent stand on the same.

It is the case of the Petitioner that through the present Petition, albeit
the Petitioner does not seek a review of the Tariff Order dated
31.03.2022, however seeking prayer for carving out a special tariff
category for any class of consumers who are already covered under
any of the prevailing consumer categories or a prayer to re-define any
of the existing consumer categories is tantamount to be the
redetermination of the tariff already determined by the Commission
by its Order dated 31.03.2022 and thus is an attempt to seek review
of the Order dated 31.03.2022.

The Regulation 72(1) of GERC (Conduct of Business Regulations),
2004 dealing with the review of the decision of the Commission. Any
party aggrieved by a decision or order of the Hon’ble Commission
may apply for review of the order within 60 days of the date of order
of the Commission. Further, as per the regulations, the petition for
seeking a review of the decision/ order of the Hon’ble Commission is

allowed only on the following grounds-

(a) The discovery of new and important matter or evidence which,
after the exercise of due diligence was not within his knowledge
or could not be produced by the concerned party at the time

when the decision/order was passed by the Commission;

(b) On account of some mistake or error apparent from the face of

the record.

It is submitted that vide the present Petition, the Petitioner has failed

to demonstrate the criteria mentioned in Regulation 72 (1) of the
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Business Regulation, and on this ground alone, the Petition should be

dismissed.

9.12. The Petitioner has filed the present Petition on 06.07.2022, i.e., with
a delay of 37 days, and the same is in the teeth of the requirements as
laid down in the Business Regulations. Further, the Petitioner has
failed to provide any satisfactory explanation/justification for such an
inordinate delay in filing the Petition for seeking a separate
Concessional tariff category for Cold Storage or to cover the Cold
Storage Category handling perishable food products under the
existing LTP-V/HTP-V Tariff Category. Therefore, due to the
inordinate delay in filing the Petition and failure to provide any
justification or reasons for the said delay, the Petition filed by the
Petitioner is barred by Limitation as contained in Regulation 72(1) of

the Business Regulations.

9.13. It is submitted that the petitioner while seeking for review of the
order of the Commission, has not submitted the grounds/reasons

satisfying the following conditions-

(a) The discovery of new and important matter or evidence which,
after the exercise of due diligence, was not within his knowledge
or could not be produced by the petitioner at the time when the

decision/order was passed by the Commission or;

(b) On account of some mistake or error apparent from the face of

the record.

9.14. It is submitted that in view of the above, in the absence of sufficient
cause/reasons satisfying the conditions as contained in Regulation

72(1) of Business Regulations, the petition is not admissible.
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9.15.

9.16.

9.17.

It is further submitted that the reliance on the Petitioner on
Regulation 10.2 of Multi-Year Tariff Regulations, 2011 (MYT
Regulations, 2011) is also misplaced and not valid. The Regulation

reads as follows:

“10.2 notwithstanding anything contained in these Regulations,
the Commission shall have the authority, either suo motu or on a

petition filed by any interested or affected party, to determine the

tariff of any applicant.”

Regulation 10.2 only applies in cases of fresh determination of Tariff
either on account of the expiry of the period for which the Tariff was
determined or the Tariff for any particular consumer/class of
consumers the Tariff for which has not been determined by the
Commission. Regulation 10.2 does not apply for review /revision of
the already determined Tariff during the period of its applicability. In
the case at hand, Commission has already decided the Tariff for FY
2013-14, including the demand charges as applicable to the HTP-1V
Tariff category.

It is submitted that Regulation 30 of the Multi-Year Tariff Regulations
0of 2016 (‘MYT Regulations 2016") provides that no tariff or part of any
tariff may be amended more frequently than once in any financial
year. Since the Commission has determined the Aggregate Revenue
Requirement (ARR) of the Distribution Licensees and allowed
recovery of the same through the retail tariff applicable during FY
2022-23 and for the subsequent years till FY 2024-25, there is no
merit in the prayer of the petitioner seeking for separate Concessional
Tariff category for Cold Storage or to cover the Cold Storage Category
handling perishable food products under existing LTP-V/ HTP-V tariff

category. It is submitted that if the Prayer of the Petitioner is allowed,
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10.

11.

12.

12.1.

the same will not be possible without affecting or increasing the Tariff
of the other category of consumers or else it will lead to an under

revocation of the approved revenue of the Distribution Licensees.

Thereafter the matter was kept for hearing on 07.07.2026 through
Hybrid mode. The Commission vide daily order dated 10.07.2026
recorded that when the matter was called out for hearing, nobody
was present on behalf of the Respondents No. 6 to 10 despite the
hearing notice was issued to them. It is further noted that the
aforesaid Respondents have neither remained present during the
proceedings nor placed on record any written communication
explaining their inability to attend the hearing. It is noted that the
representatives  appearing for the Petitioner and the
counsels/representative appearing for the Respondents have
completed their arguments and made their submissions in the matter.
Accordingly, the parties were directed to file their respective written

submission, if any, within two weeks, from the date of this Order.

The Respondents No. 1 to 4 on 24.07.2026 filed their Written
submission and have reiterated the submissions made in the above

para.

The Petitioner on 27.07.2026 filed their written submission and have
more or less reiterated the submission made in the above para and

further submitted as under:

The Respondents have been contended, that carving out a special
tariff category for a class of consumers presently covered under an
existing category, or re-defining any existing consumer category, is

tantamount to a redetermination of the tariff already determined vide
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12.2.

12.3.

12.4.

the Order dated 31.03.2022, and therefore amounts to a review of

that Order, rendering the Petition not maintainable.

It is submitted that the above contention proceeds on a misconceived
reading of the Petition and deserves to be rejected. It is submitted that
the Tariff Order dated 31.03.2022 determined the tariff for FY 2022-
23 on the basis of the ARR Petitions filed by the respective
Distribution Licensees for that year. The Petitioner has, at no stage,
either in the Petition or in the rejoinders dated 28.12.2022, sought
any alteration of the tariff so determined for FY 2022-23, nor any

change in the revenue already approved for that year.

It is submitted that what the Petitioner seeks is a prospective
determination and applicability, namely, the cold storage category be
brought under the existing LTP-V/HTP-V tariff, or, in the alternative,
that a separate concessional category be carved out, with effect from
such date as the Commission may deemed it appropriate. The
effective date has been left entirely at the discretion of Commission.
It is in fact a request for a fresh and independent determination of

separate categorization operating prospectively.

It is submitted that the distinction between a "review" and a fresh
determination are not the same in its substance. A review, involves
revisiting findings already recorded in an order, on the ground of an
error apparent, discovery of new material, or other sufficient cause,
so as to alter the outcome of that very order. The present Petition does
not seek to disturb any Finding recorded in the Order dated
31.03.2022; it seeks a new categorization operative for a future
period by exercise of power conferred on Commission under

Regulation 10.2 of the MYT Regulations, 2016.
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12.5.

12.6.

12.7.

It is submitted that none of the Respondents have disputed the plain
text of Regulation 10.2, which empowers the Commission, suo motu
or on a Petition by any interested or affected party, to determine the
tariff of any Applicant. If the Respondents’ argument were to be
accepted, this Regulation would be rendered wholly unworkable,
since every categorization Petition filed outside a periodic tariff cycle
could be construed as "review". Such a reading would defeat the very
object of Regulation 10.2 and cannot be the correct or intended
construction. A regulation framed by the Commission must be read in
a manner so as to give it meaning and effect, and not so as to render it
redundant. It is submitted that the Petition is maintainable and calls

for consideration on merits.

The Respondents have contended that Regulation 10.2 of the Multi
Year Tariff Regulations is applicable only in case of a fresh
determination of tariff either on account of expiry of the period for
which tariff was determined, or where the tariff for a particular class
of consumers is not available or determined and does not apply to
review or revision of an already determined tariff during its currency.
Further, Regulation 30 of the MYT Regulations, 2016 bars any tariff
or part thereof from being amended more than once in a financial
year; and that, the ARR and retail tariff for FY 2022-23 having already
been approved, any change in categorization would necessarily affect
or increase the tariff of other consumer categories, leading to under-

recovery of the Discoms' approved revenue.

It is submitted that this restrictive reading of Regulation 10.2 finds no
support in its plain language. The Regulation, in unqualified terms,
empowers the Commission, suo motu or on a petition by any

interested or affected party, to determine the tariff of any Applicant;
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12.8.

12.9.

it does not, on its face, carve out any exception for a class of
consumers presently swept, for want of a dedicated category, into an
existing general tariff. Words of restriction that do not appear in the

Regulation cannot be read into it merely to defeat a petition.

[t is submitted that in any event, even applying the Respondent's own
proposed test, the present case falls squarely within it. On the
Respondent's own formulation, Regulation 10.2 is available where
"the tariff for particular consumers/class of consumers is not
available/determined." It is not in dispute, and is in fact borne out by
the Respondent's own Reply, that cold storage has, till date, never
been the subject of a dedicated tariff category or a distinct tariff
determination by Commission; it has always been absorbed, along
with unrelated consumers, into the general industrial/commercial or
seasonal category. No tariff "for" cold storage, as a class, as such, has
ever been determined. The present Petition, therefore, falls squarely
within the very limb of Regulation 10.2 that the Respondent's own

Reply concedes to be available.

Further, insofar as reliance is placed on Regulation 30 of the MYT
Regulations, 2016, it is submitted that this bar operates in respect of
the ARR and retail tariff already approved for a Licensee for a given
year. It does not, and cannot, disable the Commission's distinct and
Independently conferred power under Regulation 10.2 to determine,
prospectively, the categorization and tariff applicable to a class of
consumers from a future date to be fixed by the Commission itself.
The Petitioner has never prayed for any mid-year alteration of the
tariff or ARR approved for FY 2022-23. The prayer, is for prospective
application from such date as Commission may itself decide, which

the Commission may, if it considers appropriate, align with the
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12.10.

12.11.

12.12.

commencement of a future tariff period. There is, therefore, no

conflict between Regulation 30 and the relief sought.

It is submitted that some degree of consequential impact on the
overall tariff structure is an inevitable and inherent feature of any re-
categorization exercise, and cannot, by itself, operate as a bar to the
exercise of jurisdiction conferred under Regulation 10.2. If mere
impact on other categories were sufficient to defeat a categorization
petition, no application under Regulation 10.2 could ever succeed,
since almost any change in categorization redistributes cost recovery
to some extent amongst consumer classes. Such a construction would

render Regulation 10.2 otiose, which cannot be the correct approach.

It is submitted that the primary prayer seeks coverage of cold
storages handling perishable food products under the existing LTP-
V/HTP-V category, a category and tariff already determined and in
force, requiring no fresh computation of cost of supply. The
alternative prayer, seeks only exclusion of the cross-subsidy
component presently embedded in the industrial/commercial tariff,
so that cold storages pay cost reflective tariff for supply of power, a
course that is revenue-neutral for the Licensees. It is, therefore,
submitted that the Commission is fully competent to entertain and
decide the present Petition, and that neither Regulation 30 nor the
consequential impact on other categories, can operate to oust

jurisdiction.

The Respondents have further contended that the present Petition,
being in substance a Petition for review of the Tariff Order dated
31.03.2022, ought to have been filed within 60 days of that Order in
terms of Regulation 72(1) of the GERC (Conduct of Business)
Regulations, 2004; that the Petition, filed on 06.07.2022, is delayed by
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37 days beyond that period; that no satisfactory explanation for the
delay has been furnished; and that, in the absence of the grounds
contemplated under Regulation 72(1) namely, discovery of new and
important evidence, or mistake or error apparent on the face of the

record the Petition is not admissible.

It is submitted that this entire objection is based on the erroneous
characterization of the present Petition as a review petition. The
Regulation 72(1), by its own terms, applies to a person aggrieved by
a decision or order of the Commission who seeks review of that very
order. It is a provision governing review petitions specifically, and
limitation period and grounds that are prescribes a meaningful only
in the context of an application seeking to reopen findings already
recorded in a concluded order. The present Petition is an independent
petition invoking the Commission's distinct power under Regulation
10.2 of the MYT Regulations to determine, prospectively, the

tariff/categorization applicable to a class of consumers.

It is submitted that the present Petition does not seek to disturb, alter
or reopen any finding recorded in the Tariff Order dated 31.03.2022,
the question of computing limitation from the date of that Order, or of
testing the Petition against the grounds prescribed for review under
Regulation 72(1), does not arise at all. A limitation period prescribed
for one species of proceeding, namely, review of a concluded order,
cannot be transplanted onto an altogether different species of
proceeding, namely, a fresh, prospective determination under
Regulation 10.2, merely because the Respondent chooses to consider
the Petition as review Petition. It is, accordingly, submitted that

Regulation 72(1) of the GERC (Conduct of Business) Regulations,
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2004 has no application to the present Petition, and the objection as

to limitation is liable to be rejected.

The Respondent have contended that under the Tariff Orders issued
by Commission over the years, cold storages have consistently been
categorized under the seasonal consumer category and that the
"agriculture" category under the existing tariff schedule has been

defined to cover only agricultural irrigation.

[t is submitted that this submission, even if correct on facts, does not
answer the case made out by the Petitioner. It is submitted that the
Petitioner's case is not that cold storages presently fall within the
existing definition of the "agriculture"” category. The Petitioner's case
is that, having regard to the nature and purpose of the activity, cold
storages ought to be brought within the ambit of concessional
treatment, either by extending the LTP-V/HTP-V tariff to them, or by
carving out a distinct concessional category, precisely because the
activity does not fit under the existing industrial/commercial
category. That the present tariff schedule does not, as it stands today,
cover cold storages under "agriculture"” is the very grievance sought
to be remedied by of present Petition, and cannot be a ground for

rejecting the Petition itself.

It is submitted that the nature of cold storage does not alter the form
or character of the produce, it merely arrests natural decay through
controlled temperature, humidity and, in some cases, gas
composition, so that the very same produce reaches the consumer in
the condition in which it entered storage. This is fundamentally
different from conventional manufacturing or processing activity,
where raw material undergoes a change of form, and equally different

from ordinary commercial trading activity, which involves value
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addition through sale and distribution rather than preservation. The
linkage between cold storage and agriculture is not merely
conceptual. As per the data of the United Nation's Food and
Agriculture Organisation referred to in the Petition, a substantial
proportion of horticultural produce in India perishes before reaching
the consumer, principally on account of inadequate cold-chain
infrastructure. Cold storage facilities form the missing link between
the farm and the consumer; strengthening this link directly serves the
same public objective that agricultural tariff concessions are designed
to serve, namely, ensuring affordable and adequate availability of

food to the public at large, and better realisation for the farmer.

The reliance is placed on the judgment dated 20.10.2011 of the
Hon'ble Appellate Tribunal for Electricity in Appeal No. 110 of 2009
and Appeal No. 70 of 2010, wherein it has been held that the
expression "purpose for which the supply is required" occurring in
Section 62(3) of the Act does not merely relate to the nature of the
activity carried on by a consumer, but has to be determined from the
object sought to be achieved through that activity, and that
consumers rendering what is, in substance, an essential service are
entitled to be treated as a separate and distinct category from
ordinary commercial consumers. Applying this test, cold storages
handling perishable food produce serve the distinct public object of
reducing food wastage and stabilising food supply, an object not
served by ordinary commercial or industrial consumption, and are,
therefore, entitled to be treated as a separate category on a principled

basis.

It is submitted that this approach is neither novel nor untested. It has

already found regulatory acceptance in several States. The
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Maharashtra Electricity Regulatory Commission, in its MYT Order
dated 30.03.2020, has classified cold storages handling agricultural
produce under the Agriculture-Others (Metered) category. The Joint
Electricity Regulatory Commission for Goa, in its Tariff Order dated
31.03.2022, covers cold storages handling agricultural produce under
a dedicated Agriculture allied activities category. Similarly, the Odisha
Electricity Regulatory Commission vide its Order dated 22.04.2020
and the Haryana Electricity Regulatory Commission vide Order dated
30.03.2021 have both extended concessional Agro-Industrial tariff
treatment to cold storages. These Orders demonstrate a consistent
regulatory recognition across States that cold storage is properly
treated as an activity allied to agriculture for tariff purposes, and
Commission is urged to adopt a similar and consistent approach for

the State of Gujarat.

It is submitted that cold storage handling perishable food produce
squarely qualifies, in nature and purpose, for concessional tariff
treatment, whether by way of coverage under the existing LTP-
V/HTP-V category, as prayed for in the primary prayer, or by way of

a separate concessional category, as prayed for in the alternative.

The Respondents contended that the issue of cross-subsidy

surcharge has not been raised by the Petitioner in the Petition.

It is submitted that this contention is factually incorrect and contrary
to the record. Under the heading "Alternate submission for
concessional tariff for cold storages," specifically pleads the
mechanism of cross-subsidy, extracts paragraph 9.2 of the Tariff
Order dated 31.03.2022 recording the computation of Cross Subsidy
Surcharge at Rs. 2.26 per unit for HT Industry category for FY 2022-

23, and, on that basis, prays that Commission carve out a concessional
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cold storage tariff category without loading of the cross-subsidy
amount, so that cold storages pay tariff reflective of cost of supply.
This is precisely the alternative prayer (b) of the Petition. The
contention that this issue was not raised, therefore, does not survive

scrutiny of the pleadings already on record.

It is submitted that cold storages handling perishable food produce
are, in substance, discharging a function allied to agriculture, and it
would be inconsistent to require them to bear the burden of cross-
subsidising other consumer categories, including agriculture itself,
when their own activity serves an overlapping public purpose.
Recovery of tariff from cold storages at cost of supply, without the
cross-subsidy element, would not increase the revenue requirement

of the Licensees nor cast any additional burden on any other category.

The Respondents submitted that the Section 62(3) of the Electricity
Act, 2003 prohibits undue preference to any consumer of electricity,
while expressly permitting differentiation according to the
consumer's load factor, power factor, voltage, total consumption, time
of consumption, geographical position, nature of supply and purpose
for which the supply is required. A reasonable classification, founded
on an intelligible differentia bearing a rational nexus with the purpose
sought to be achieved, is, therefore, not "undue" preference; it is due
and permissible differentiation expressly contemplated by the statute

itself.

It is submitted that cold storage activity is distinct in nature, load
pattern and public purpose from ordinary industrial or commercial
consumption, and the differentiation sought is founded squarely on
the "purpose for which the supply is required" a ground expressly

recognised under Section 62(3) itself and applied by the Hon'ble
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Appellate Tribunal in the judgment referred to above. The relief
sought by the Petitioner, therefore, does not amount to undue
preference, but is a legitimate exercise of the Commission's power of

classification.

That Respondents has raised two further issues. First: the issue
raised in the present Petition stood already considered while dealing
with "Issue No. 30: Off Season Period for Seasonal Consumers" in the
Tariff Order dated 31.03.2022, and was again noted in the Tariff
Order dated 31.03.2023 for FY 2023-24; and Second: the Petitioner

ought, to prefer the existing Seasonal Tariff category.

It is submitted that "Issue No. 30" of the Tariff Order dated
31.03.2022, dealt with an entirely different and narrower question
namely, the manner of computing the "Off Season Period" for
consumers already classified as Seasonal consumers, specifically
where the three-month off-season for potato-storage cold storages
straddles two calendar years. That issue concerned only the counting
convention for an existing definitional term within the Seasonal tariff
category. It did not consider, and could not have decided, the
substantive question raised in the present Petition, namely, whether
cold storage handling perishable food produce ought to be treated as
an agriculture-allied activity and brought within the LTP-V/HTP-V
tariff, or a dedicated concessional category. The two questions
operate on entirely different planes, and the disposal of Issue No. 30
cannot be read as an implied rejection of the claim made in the

present Petition.

[tis submitted that the observation of Commission in the Tariff Order
dated 31.03.2023 noting the pendency of the present Petition, in fact

supports the Petitioner's case rather than detracting from it. By taking
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note of the pendency of the present Petition and refraining from
altering the tariff structure applicable to cold storages in that general
tariff proceeding, Commission itself recognized that the
categorization sought by the Petitioner was a matter to be decided in

the present Petition.

It is submitted that the suggestion that the Petitioner ought instead to
apply for the existing Seasonal Tariff category does not answer the
case made out in the Petition. Classification as a Seasonal consumer
turns on the duration and pattern of operation during the year, and
principally affects the structure of fixed/demand charges, it does not
alter the energy charge or the cross-subsidy element loading
applicable to the underlying industrial/commercial category, which
is precisely what the present Petition seeks to address. Seasonal
classification and the agriculture-allied concessional treatment
sought in the present Petition operate on different parameters, one
going to the timing of consumption, the other to the purpose and
nature of the activity and are not mutually exclusive; a consumer may,
in principle, be both a Seasonal consumer and eligible for
concessional energy charges as an agriculture-allied activity. The
availability of Seasonal Tariff, therefore, cannot be treated as a
complete or adequate substitute for the relief sought in the present

Petition.

The Respondents have urged that any change in categorization ought
to await the next tariff determination proceeding so that all

stakeholders may be heard.

[t is submitted that the Commission retains full discretion, while
allowing the Petition, to direct that the categorization take effect from

a prospective date. The Petitioner has, in fact, left the effective date of
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implementation entirely to the discretion of Commission. This aspect
is incorporated into the prayer itself, which answers the procedural
apprehension raised by the Respondents, without requiring dismissal

of the Petition at the threshold.

We note that the matter was heard on various dates, lastly on
07.07.2026. The representative appearing on behalf of the Petitioner
reiterated the above submission and further submitted that the
present Petition has been filed by the Petitioner seeking applicability
of concessional tariff for the cold storage category by way of
appropriate categorization, with a view to ensuring minimum food
wastage and promoting the development of cold storage

infrastructure.

He submitted that cold storages handle perishable agricultural
products and, therefore, may be considered as an agriculture-allied
activity. He further submitted that the cold storage category has a
distinct and specific purpose for the consumption of electricity and
accordingly, requires appropriate categorization by providing a
concessional tariff category in accordance with the provisions of the

Electricity Act, 2003.

He submitted that the Petitioner is being charged at tariff applicable
to industrial/commercial consumers. He submitted that cold storages
ought to be treated as “agriculture-allied activities” rather than
ordinary industrial or commercial establishments as they preserve
agricultural produce and serve objectives similar to those achieved
through subsidized agricultural electricity supply. He submitted that
cold storages handling fruits, vegetables, dairy products, jaggery,
poultry products, spices, grains, pulses, processed onion "lakes, garlic

powder, and other similar perishable food products may be
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considered under an appropriate concessional tariff category to be

determined by the Commission.

He submitted that as per the United Nation’s Food and Agriculture
Organization, approximately 40% of horticultural produce is lost
before reaching consumers inadequate storage and preservation
facilities. He submitted that introduction of concessional electricity
tariff for cold storage facilities would encourage investment in cold
chain infrastructure and substantially reduce such wastage. He
further submitted that strengthening cold storage infrastructure
would indirectly reduce the burden of agricultural subsidies by
improving supply chain efficiency and minimizing losses of

agricultural produce.

He further submitted that industrial and commercial consumers
presently bear the burden of cross-subsidy, whereby they are charged
tariffs higher than the cost of supply to support other subsidized
consumer categories. He submitted that cold storage facilities, though
performing an agriculture-supporting function, are presently
subjected to industrial/commercial tariff and consequently bear the

burden of cross subsidy.

He submitted that cold storage facilities should not be treated as
contributors to cross-subsidy but should instead be provided
appropriate tariff support considering their role in the agricultural
supply chain and public interest involved. He submitted that
extending concessional tariff benefits to cold storage facilities would
be consistent with the objective of promoting agricultural
development and reducing food wastage. Accordingly, he requested

the Commission to grant following reliefs:
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14.

(a) To cover the cold storage category handling perishable food
products under existing LTP-V/HTP-V tariff category, from the
date as may be decided by the Commission in the present

petition.

(b) As an alternative prayer, the Commission may carve out
separate concessional tariff category as per the Petition for cold
storage, from the date as may be decided by the Commission in

the present Petition.

He submitted that the Petitioner has specifically clarified in the
present Petition that it is not seeking review of the Commission's
Tariff Order dated 31.03.2022 for FY 2022-23. He submitted that the
Petitioner has only requested the Commission to initiate appropriate
proceedings in the present matter and call for responses from the
Respondents and adjudicate upon the applicability of the separate
tariff categorization/concessional tariff, with effect from such date as

may be determined by the Commission.

Ld. Adv. appearing on behalf of the Respondents No. 1 to 4, i.e. State
owned Discoms, submitted that the Petitioner has filed the present
Petition seeking for separate concessional tariff category for cold
storage or to cover the cold storage category handling perishable food
products under existing LTP-V/ HTP-V tariff category. She submitted
that the issue relating to cross-subsidy surcharge has not been raised
by the Petitioner in the present Petition. However, as per the
submissions of the Petition, it seems that the Petitioner is referring to
cross subsidy element inbuilt in the tariff applicable to
industrial/consumers. She further submitted that under the Tariff
Orders issued by the Commission all the years, cold storages have

been categorized under the seasonal consumer category. She also
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submitted that the agriculture category has been defined to cover
only agricultural irrigation purpose. It is further submitted that the
relief sought by the Petitioner would effectively require amendment
of the existing Tariff Order. Further, grant of any concessional tariff to
one class of consumers would have a corresponding impact on other
consumer categories and the overall tariff structure. Therefore, such
an issue can only be considered during the tariff determination
proceedings and not in an independent proceeding without affording

an opportunity to all affected stakeholders.

She further submitted that the tariff for FY 2022-23 was determined
after following the due regulatory process prescribed under the
provision of the Electricity Act, 2003 and the applicable Regulations
framed thereunder, including issuance of public notices, inviting
objections and suggestions from stakeholders and conducting public
hearings. She submitted that the Commission had duly considered the
submissions made by various consumers and consumers’ groups and
had consciously retained cold storages under the seasonal consumer
category. She submitted that carving out a separate tariff category for
consumers presently covered under an existing tariff category, or
redefining any existing consumer category, would amount to a
redetermination of the tariff already determined by the Commission
vide Tariff Order dated 31.03.2022. Accordingly, she submitted that
the present Petition is not maintainable as the relief sought in the
present Petition, is in substance, a review of the Tariff Order dated
31.03.2022 by seeking creation of a separate concessional tariff

category for cold storages.

Mr. Jignesh Langalia, appearing on behalf of Respondent Torrent

Power Limited has adopted and supported the submissions and
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arguments made by the counsel appearing on behalf of Respondent
Nos. 1 to 4. He further submitted that the tariff for FY 2022-23 was
determined after following the procedure prescribed under the
provisions of the Electricity Act, 2003 and the GERC (Multi Year
Tariff) Regulations, 2016. He submitted that the present Petition is, in
effect, a review of the Tariff Order, since any change in tariff
categorization would necessarily require revision of the existing
Tariff Order. He further submitted that granting a concessional tariff
to cold storages would have a consequential impact on the revenue of
the Distribution Licensees as well as the cross-subsidy framework,
thereby necessitating revision of tariffs applicable to other consumer

categories, which is not permissible during the tariff period.

Heard the parties. We note that the present Petition has been filed by
the Petitioner under the provisions of Section 61, 62, 64 and 86 of the
Electricity Act, 2003 read with GERC (Multi Year Tariff) Regulations,
2016 (Regulation 10.2) and other applicable Regulations of the
Commission for applicability of concessional tariff for cold storage

category by way of appropriate categorization.

We note that the Respondents have contested the petition and
submitted that tariff determination is required to be undertaken in
accordance with the provisions of the Electricity Act, 2003, applicable
Regulations, and the tariff framework approved by the Commission.
It has been contended that grant of concessional tariff to one category
of consumers would have implications on the overall tariff design,
approved Aggregate Revenue Requirement (ARR), cross-subsidy
structure, and recovery of revenue requirements of the distribution
licensees. The Respondents have further submitted that the

Commission cannot grant tariff concession merely on the basis of the
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nature of activity or the public interest argument unless the same is
supported by statutory provisions, tariff principles, and regulatory

considerations.

We have carefully perused the submission of the parties, pleadings,
documents placed on record, and oral submissions made during the
course of hearing. We have also examined the relevant provisions of
the Electricity Act, 2003, the GERC (Multi Year Tariff) Regulations and
other applicable Regulations, tariff order of other State Electricity

Regulatory Commissions relied upon by the Petitioner.

We note that the Respondents have raised the issue with regards to
the maintainability of the Petition. It is submitted by the Respondents
that the tariff applicable to all consumer categories for FY 2022-23
has already been determined by the Commission after following the
complete statutory procedure prescribed in the Electricity Act, 2003.
During such proceedings, Comments/suggestions/objections from all
stakeholders were invited and the Commission, after considering the
submissions of various consumer groups, issued the Tariff Order

dated 31.03.2022.

It is submitted on behalf of the Respondents that the reliefs sought by
the Petitioner directly seeks modification of the existing tariff
structure because the Petitioner desires that consumers presently
falling under one tariff category should either be shifted to another
concessional category or a completely new tariff category should be
created. Such relief, necessarily alters the tariff framework already
determined by the Commission. The Respondents have further
submitted that merely describing the Petition as prospective does not
alter its true character. In substance, the Petition seeks alteration of

the tariff categorisation already determined by the Commission and
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therefore amounts to seeking review or redetermination of the tariff
order. It has further been submitted that Regulation 10.2 cannot be
read independently of the statutory scheme of tariff determination. It
is submitted that Regulation 10.2 only recognises the Commission's
general power to determine tariff and cannot be interpreted as
permitting modification of an existing tariff structure outside the
statutory tariff determination process. The Respondents have further
relied upon Regulation 72 of the Conduct of Business Regulations and
submitted that even if the Petition is treated as one seeking review, it
has admittedly been filed beyond the prescribed limitation and
without satisfying any of the statutory grounds contemplated under
Regulation 72. Therefore prayer of the Petitioner deserves to be

dismissed.

Per contra the Petitioner submitted that the present Petition is not a
review of the Commission's Tariff Order dated 31.03.2022
determining the retail tariff for FY 2022-23. It is submitted that the
Petitioner has nowhere sought reopening, modification or alteration
of the tariff already determined by the Commission for the relevant
financial year. The Petitioner has submitted that its prayer is confined
to seeking a prospective determination whereby the Commission may
either include cold storage consumers handling perishable
agricultural produce under the existing LTP-V/HTP-V category or
alternatively create a separate concessional tariff category to be made
applicable from such date as may be considered appropriate by the
Commission. It is further submitted by the Petitioner that the
Commission has jurisdiction under Section 86(1)(a) of the Electricity
Act, 2003 read with Regulation 10.2 of the GERC (MYT) Regulations,
2016 to determine tariff upon a petition filed by any interested or

affected party. It is further submitted that the Regulation 10.2 is an
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independent source of power enabling the Commission to determine
tariff whenever circumstances justify such exercise and is not
restricted only to annual tariff proceedings. It is also submitted that if
Regulation 10.2 is interpreted in the restrictive manner suggested by
the Respondents, the said Regulation would become redundant
because every petition seeking a new tariff categorisation would
invariably be treated as a review of an existing tariff order. It is further
submitted by the Petitioner that, such interpretation of the
Respondents would defeat the very object for which Regulation 10.2
has been incorporated. The Petitioner has also submitted that since
no modification in the tariff applicable during FY 2022-23 has been
sought, the provisions relating to review under Regulation 72 of the
Conduct of Business Regulations, 2004 have no application
whatsoever. Consequently, the limitation prescribed under

Regulation 72 cannot be invoked for rejecting the present Petition.

We note that the Commission is required to examine the substance of
the relief sought in the present petition rather than the nomenclature
assigned to the Petition. We note that the principal relief sought by
the Petitioner is either (i) to cover the cold storage category handling
perishable food products under existing LTP-V / HTP-V tariff
category, from the date as may be decided by Commission in the
present petition. Or (ii) to carve out separate concessional tariff
category as stated in the petition for cold storage category, from the
date as may be decided by Commission in the present petition. We
note that consumer categorisation constitutes one of the integral
components of tariff determination under the Electricity Act, 2003.
Tariff determination is not merely confined to fixation of tariff rates
but includes classification of consumers, determination of cost of

supply, assessment of cross-subsidy, recovery of Aggregate Revenue
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Requirement (ARR), balancing of consumer interest and ensuring
financial viability of the Distribution Licensees. We further note that
the Commission issues tariff Order for the distribution licensee every
year only after undertaking elaborate statutory exercise prescribed
under Sections 61, 62 and 64 of the Electricity Act, 2003. Such
exercise includes filing of ARR Petitions by the Distribution Licensees,
publication of public notices, invitation of objections and suggestions
from all stakeholders, conduct of public hearings, examination of
consumer representations, scrutiny of financial data, determination
of revenue requirement and finally approval of tariff schedules
applicable to various classes of consumers. Thus, consumer
categorisation cannot be viewed in isolation from the overall tariff

determination process.

The Commission has carefully examined the rival submissions and the
scope of Regulation 10.2 of the GERC (Multi Year Tariff) Regulations,
2016. The Regulation 10.2 reads as under:

"Notwithstanding anything contained in these Regulations, the
Commission shall have the authority, either suo motu or on a petition
filed by any interested or affected party, to determine the tariff of any

applicant.”

We note that Regulation 10.2 undoubtedly confers jurisdiction upon
the Commission to determine tariff either suo motu or upon an
application by an interested or affected party. However, the exercise
of such jurisdiction cannot be viewed in isolation from the statutory
framework governing tariff determination under the Electricity Act,
2003. It is a settled principle of statutory interpretation that every
provision of a Regulation must be read harmoniously with the parent

statute as well as the remaining provisions of the Regulations. No
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provision can be interpreted in a manner that renders the statutory
scheme unworkable or defeats the legislative intent underlying the
enactment. We note that Sections 61, 62 and 64 of the Electricity Act
prescribe a comprehensive mechanism for determination of tariff.
Section 62 (3) provides for determination in tariff concession having
regards to factors such as load factor, power factor, voltage, etc. and
the Commission shall not give undue preference while determination
of tariff. The Petitioner has failed to establish that how consumption
by cold storage is different in terms of load factor, power factor, etc.

requiring separate categorisation for allowing concessional tariff.

We therefore do not agree with the submission of the Petitioner that
Regulation 10.2 authorises creation of a separate tariff category
merely upon filing of an independent petition by a particular class of

consumers.

Itis not a case that Cold Storage activates are nowhere covered under
the existing tariff schedule, requiring exercising of power by the
Commission under the Regulations 10.2 of MYT Regulations. The
Regulation 10.2 cannot be interpreted in a manner that permits
alteration of an approved tariff structure without following the
statutory safeguards contemplated under Sections 61, 62 and 64 of
the Act. We agree with the submission of the Respondents that
acceptance of the Petitioner's interpretation would lead to anomalous
consequences, whereby group of consumers may seek special tariff
categorization as may be suited to them . We further note that if every
consumer category is permitted to invoke Regulation 10.2
independently for seeking creation of a new tariff category,
irrespective whether they are covered under the existing tariff

structure or not, the Commission would be required to undertake
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piecemeal tariff determination throughout the year. Such an
approach would defeat the very objective of comprehensive tariff
determination envisaged under the Electricity Act and would create

uncertainty in tariff determination and implementation.

We also agree with the submission of the Respondent that creation of
a concessional tariff category is not merely a matter of assigning a
different nomenclature. Any reduction in tariff payable by one class
of consumers necessarily affects revenue recovery from that category
and consequently has implications for cross-subsidy and tariff

payable by other consumer categories.

We further note that the Petitioner has submitted that the proposed
categorisation may be implemented prospectively from such date as
the Commission may deem fit. While such a submission addresses the
issue of retrospective implementation, the same, by itself, does not
dispense with the statutory and regulatory requirement of examining
the proposal in the course of tariff determination proceedings. The
creation of a distinct consumer category is not merely a matter of
fixing the date of its applicability but entails a comprehensive
assessment of its impact on the overall tariff framework, revenue
requirement of the Distribution Licensees, cross-subsidy structure,
tariff design, and the interests of all affected consumer categories.
Accordingly, the prospective nature of the relief sought cannot, by
itself, constitute a valid ground for determining or creating a separate

tariff category in the present petition.

We further note that Section 65 of the Electricity Act, 2003 specifically
provides the mechanism where the State Government desires to grant
subsidy to any consumer category. In such cases, the State

Government may issue a subsidy direction and compensate the
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distribution licensee accordingly. Therefore, any concession based
purely on policy considerations or sectoral support would fall within
the domain of the State Government and cannot be granted by the

Commission in absence of corresponding statutory basis.

We are of the view that tariff determination cannot be undertaken
solely on considerations of promotion of cold storage industry or
public interest, if any, and that any preferential tariff must satisfy the
statutory principles contained in Sections 61 and 62 of the Electricity
Act. We further observe that grant of concession to one category of
consumers necessarily has implications for other consumers and
therefore such matters must be examined keeping in view the overall
tariff framework rather than the interest of an individual consumer

or consumer class.

The Petitioner further submitted that cold storage infrastructure are
playing important role in preservation of agricultural produce and
reduction of post-harvest losses. However, we are of the view that
recognition of the economic importance of a particular activity, if any,
cannot automatically translate into entitlement to concessional
electricity tariff. The Electricity Act does not contemplate grant of
preferential tariff solely on considerations of economic desirability. In
this regards, it is necessary to refer the relevant provisions the

Electricity Act, 2003, which read as under:

Section 61. (Tariff regulations):
The Appropriate Commission shall, subject to the provisions of this
Act, specify the terms and conditions for the determination of

tariff, and in doing so, shall be guided by the following, namely:-
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(a) the principles and methodologies specified by the Central

Commission for determination of the tariff applicable to

generating companies and transmission licensees;

(b) the generation, transmission, distribution and supply of

electricity are conducted on commercial principles;

(c) the factors which would encourage competition, efficiency,

economical use of the resources, good performance and

optimum investments;

(d) safeguarding of consumers’ interest and at the same time,

recovery of the cost of electricity in a reasonable manner;

(e) the principles rewarding efficiency in performance;

(f) multi year tariff principles;

(g) that the tariff progressively reflects the cost of supply of

electricity and also, reduces cross-subsidies in the manner

specified by the Appropriate Commission;] (h) the promotion of

co-generation and generation of electricity from renewable

sources of energy;

(i) the National Electricity Policy and tariff policy:
Provided that the terms and conditions for determination of tariff
under the Electricity (Supply) Act, 1948, the Electricity Regulatory
Commission Act, 1998 and the enactments specified in the
Schedule as they stood immediately before the appointed date,
shall continue to apply for a period of one year or until the terms
and conditions for tariff are specified under this section, whichever

is earlier

Section 62. (Determination of tariff): --- (1) The Appropriate
Commission shall determine the tariff in accordance with the

provisions of this Act for -
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(a) supply of electricity by a generating company to a distribution
licensee: Provided that the Appropriate Commission may, in case of
shortage of supply of electricity, fix the minimum and maximum
ceiling of tariff for sale or purchase of electricity in pursuance of an
agreement, entered into between a generating company and a
licensee or between licensees, for a period not exceeding one year to
ensure reasonable prices of electricity;

(b) transmission of electricity ;

(c) wheeling of electricity;

(d) retail sale of electricity: Provided that in case of distribution of
electricity in the same area by two or more distribution licensees,
the Appropriate Commission may, for promoting competition
among distribution licensees, fix only maximum ceiling of tariff for
retail sale of electricity.

(2) The Appropriate Commission may require a licensee or a generating
company to furnish separate details, as may be specified in respect of
generation, transmission and distribution for determination of tariff.

(3) The Appropriate Commission shall not, while determining the tariff
under this Act, show undue preference to any consumer of electricity
but may differentiate according to the consumer's load factor,
power factor, voltage, total consumption of electricity during any
specified period or the time at which the supply is required or the
geographical position of any area, the nature of supply and the
purpose for which the supply is required.

(4) No tariff or part of any tariff may ordinarily be amended, more
frequently than once in any financial year, except in respect of any
changes expressly permitted under the terms of any fuel surcharge
formula as may be specified.

(5) The Commission may require a licensee or a generating company to

comply with such procedures as may be specified for calculating the
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expected revenues from the tariff and charges which he or it is
permitted to recover.

(6) If any licensee or a generating company recovers a price or charge
exceeding the tariff determined under this section, the excess
amount shall be recoverable by the person who has paid such price
or charge along with interest equivalent to the bank rate without

prejudice to any other liability incurred by the licensee.

Section 64. (Procedure for tariff order): ---

(1)An application for determination of tariff under section 62 shall
be made by a generating company or licensee in such manner
and accompanied by such fee, as may be determined by

regulations.

(2)Every applicant shall publish the application, in such abridged
form and manner, as may be specified by the Appropriate

Commuission.

(3)The Appropriate Commission shall, within one hundred and
twenty days from receipt of an application under sub-section (1)
and after considering all suggestions and objections received

from the public,-

(a) issue a tariff order accepting the application with such
modifications or such conditions as may be specified in that

order;

(b) reject the application for reasons to be recorded in writing
if such application is not in accordance with the provisions of
this Act and the rules and regulations made thereunder or the

provisions of any other law for the time being in force:
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Provided that an applicant shall be given a reasonable

opportunity of being heard before rejecting his application.

(4) The Appropriate Commission shall, within seven days of making
the order, send a copy of the order to the Appropriate
Government, the Authority, and the concerned licensees and to

the person concerned.

(5) Notwithstanding anything contained in Part X, the tariff for any
inter State supply, transmission or wheeling of electricity, as the
case may be, involving the territories of two States may, upon
application made to it by the parties intending to undertake
such supply, transmission or wheeling, be determined under this
section by the State Commission having jurisdiction in respect of
the licensee who intends to distribute electricity and make

payment therefor.

(6) A tariff order shall, unless amended or revoked, continue to be in

force for such period as may be specified in the tariff order.

As per the provisions of the Act, the Commission, while determining
the tariff under the Act, shall not, show undue preference to any
consumer of electricity but may differentiate according to the
consumer's load factor, power factor, voltage, total consumption of
electricity during any specified period or the time at which the supply
is required or the geographical position of any area, the nature of
supply and the purpose for which the supply is required. Further, as
provided under Section 61 of the Act, the Commission shall be guided
by the principles of encourage the competition, efficiency, economical

use of the resources, safeguarding of consumers' interest and at the
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18.14.

18.15.

19.

same time, recovery of the cost of electricity in a reasonable manner,

etc.

We are of the view that the aspects of tariff categorization /
recategorization, if any, has to be undertaken in accordance with the
provisions of Act, including examination of relevant issues like cost of
supply, load factor, cross-subsidy trajectory, financial implications
and safeguarding public interest in accordance with the statutory

framework.

In view of the foregoing discussion, the Commission holds that
although the present Petition is not liable to be rejected merely on the
ground of limitation applicable to review proceedings seeking review
of tariff Orders passed by the Commission, the relief sought by the
Petitioner for creation of a separate concessional tariff category for
Cold Storage consumers, being a substantive change in the tariff
structure, cannot be granted dehors the statutory provisions. The
Commission needs to consider other aspects also after taking into
account the provisions of the Electricity Act, 2003, applicable
Regulations, tariff principles, impact on other consumer categories,

and other relevant technical, operational and regulatory parameters.

We note that the Petitioner has submitted that they deserve
classification as agricultural allied activities and should either be
covered under the existing LTP-V/HTP-V tariff category or be
provided a separate concessional tariff category. Itis submitted that
the principal activity carried out by cold storage units is preservation,
storage and maintenance of perishable agricultural and allied
commodities. According to the Petitioner, these activities are
intrinsically connected with agriculture and constitute an integral

part of the agricultural value chain. It is further submitted that cold
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19.1.

storage facilities are not conventional industrial establishments
engaged in manufacturing or commercial trading activities. Rather,
they provide an essential post-harvest infrastructure which prevents
spoilage of agricultural produce, minimizes post-harvest losses,
stabilizes market supply, ensures better realization to farmers and
ultimately benefits consumers by maintaining availability of essential
commodities throughout the year. It is submitted by the Petitioner
that the Electricity Act, 2003 itself recognises the power of the
Commission under Section 62(3) to differentiate tariff amongst
various categories of consumers based on the purpose for which
electricity is supplied. Since cold storage activities primarily cater to
agricultural produce and perform functions ancillary to agriculture,
the Petitioner submits that they deserve classification as agricultural
allied activities and should either be covered under the existing LTP-
V/HTP-V tariff category or be provided a separate concessional tariff
category. The Petitioner has also relied upon the judgment of the
Hon'ble Appellate Tribunal for Electricity dated 20.10.2011 in Appeal
No0s.110 of 2009 and 70 of 2010 to contend that activities connected
with preservation of agricultural produce have been recognised as
agricultural allied activities. It has further submitted that several
State Electricity Regulatory Commissions have already recognised
cold storage units as a separate consumer category eligible for

concessional tariff.

Per contra, the Respondents submitted that, cold storage consumers
have  historically been covered under the applicable
industrial/commercial tariff categories determined by the
Commission. The existing tariff categorisation has been consistently
followed in successive tariff orders and forms part of the overall tariff

design approved by the Commission after following the statutory
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19.2.

19.3.

procedure prescribed under the Electricity Act, 2003. It is further
submitted that merely because cold storage units deal with
agricultural commodities cannot automatically convert their activity
into agriculture or agricultural allied activity for the purpose of
electricity tariff. The electricity tariff classification is based upon
regulatory principles, cost of supply, technical considerations and
overall tariff design and not merely upon the nature of goods handled
by a consumer. It is further submitted that no statutory provision
under the Electricity Act, 2003 contemplates that cold storage units
should necessarily be classified under agricultural tariff merely

because agricultural produce is stored therein.

We note that Section 62(3) empowers the Commission to
differentiate between categories of consumers based on various
parameters such as load factor, voltage of supply etc., but does not
create any vested right in favour of any particular class of consumers
to seek concessional tariff based on the considerations which are
otherwise not contemplated under the Act. We are of the view that
tariff structures prevailing in other States cannot be relied upon for
seeking identical treatment in the State as each State Commission
determines tariff independently after considering various factors
such as consumer mix, cost of supply, cross-subsidy level, financial
position of the Distribution Licensees and State-specific other
circumstances. Providing for concessional tariff to a particular class
of consumers would have significant financial implications and alter
the existing tariff design, thereby affecting the interests of other

consumers.

Considering the rival submission advanced by the parties, the issue

requiring determination by the Commission, is to whether cold
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storage facilities are entitled to be classified under agricultural or
concessional tariff category for the purpose of supply of electricity. As
noted by us earlier, the tariff determination under the Electricity Act,
2003 is governed by Sections 61, 62 and 64 of the Act. Section 61
requires the Commission to be guided by principles including
recovery of cost of electricity in a reasonable manner, reduction of
cross-subsidies, efficiency, competition, optimum utilisation of
resources and protection of consumer interest. Further, Section 62
empowers the Commission to determine tariff for supply of
electricity. While Section 62(3) authorises the Commission to
differentiate between categories of consumers having regard to
factors such as load factor, power factor, voltage, total consumption
of electricity during a specified period, the time at which supply is
required, geographical position, nature of supply and the purpose for
which the supply is required. We are of the view that Section 62(3) is
an enabling provision, authorising the Commission to classify
consumers into different categories where circumstances justify such
differentiation. However, the provision does not contemplate that the
Commission shall proceed to create different consumer categories
with consideration of aspects which are otherwise not contemplated
under the Act. The provisions of the Act, do not confer an enforceable
statutory right upon any consumer to demand for creation of a new
tariff category, based on activities, they are performing. The exercise
of consumer -categorisation involves examination of multiple
technical, commercial and financial parameters. Such determination
cannot be based exclusively upon the nature of activity carried out by
a consumer. We further observe that although cold storage units
preserve agricultural produce, the electricity consumed by such
establishments is primarily utilised for operating refrigeration plants,

compressors, cooling systems, machinery, motors and allied
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19.4.

19.5.

commercial infrastructure. Such consumption cannot automatically
be equated with electricity supplied directly for agricultural
operations such as irrigation, cultivation or other activities
traditionally covered under agricultural tariff. Further, the Petitioner
has not placed on record any particulars as to how electricity load,
consumption patterns, etc. of cold storage infrastructure is different,

which requires separate concessional tariff categorization.

We also note that the Petitioner has relied upon the judgment of the
Hon'ble Appellate Tribunal for Electricity and tariff orders issued by
other State Commissions. While it is not denied that the judicial
precedents laying down legal principles requires due consideration,
the Commission finds that the said judgment does not lay down any
universal proposition that the consumers undertaking certain
activities like cold storage infrastructure must necessarily be
classified as an agricultural consumer for the purpose of tariff
determination or provide for concessional tariff. Likewise, tariff
orders passed by different State Commissions are rendered in the
context of their respective facts like consumer profile, financial
position of utilities, cost of supply and policy considerations
prevailing in those States. The Commission cannot mechanically
adopt the tariff structure prevailing in another State without
undertaking an independent examination of the relevant statutory

and economic factors applicable in Gujarat.

The Commission has also examined the Hon’ble APTEL’s judgment
dated 20.10.2011. The Commission notes that the said judgment
emphasises the requirement of rational classification and avoidance
of arbitrary discrimination in tariff determination. However, the

judgment does not establish any principle that a particular consumer
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19.6.

20.

21.

22.

category is entitled to a concessional tariff merely because such
category performs an activity of public or economic importance. The
said judgment, therefore, does not advance the case of the Petitioner.
Rather, it reinforces the principle that tariff differentiation must be
founded upon relevant and objective considerations and must form

part of a legally sustainable tariff framework.

We also note of the submission of the Respondents that the existing
tariff categorisation has been consistently followed in successive
tariff orders after inviting objections and suggestions from all
stakeholders. The Petitioner has not placed any material on record
demonstrating that the existing classification is arbitrary,
discriminatory or contrary to any provision of the Electricity Act,
2003. Mere assertion that another categorization may be more
beneficial to them cannot constitute sufficient ground for

modification of an existing tariff framework.

In view of the foregoing discussion and findings, the Commission
rejects the proposal of the Petitioner to cover the cold storage
category handling perishable food products under existing LTP-V/
HTP-V tariff category as well as the alternative prayer sought of
carving out a separate concessional tariff category for cold storage

category.

With the above directions, the present Petition stands disposed of.

Order accordingly.
Sd/- Sd/-
[Hiren Shah] [Pankaj Joshi]
Member Chairman

Place: Gandhinagar.
Date: 14/08/2026
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