BEFORE THE GUJARAT ELECTRICITY REGULATORY COMMISSION
GANDHINAGAR

Petition No. 2239 of 2023.

In the Matter of:

Petition under Section 86 of the Electricity Act, 2003 read with
Regulations 3 (i) and 42 of the GERC (Terms and Conditions of Intra-
State Open Access), Regulations, 2011 against recovery of excess
amount of relinquishment charges from the Petitioner for allowing
termination of extension agreements.

Petitioner : CERA Sanitaryware Limited
Plot No. 9, GIDC Industrial Estate
Kadi - 382715, Dist.: Mehsana.

Represented By = : Mr. D. S. Doshi and Mr. Pranav Doshi.
V/s.
Respondent No. 1 : Gujarat Energy Transmission Corp. Limited

Sardar Patel Vidyut Bhavan
Race Course Circle, Vadodara - 390 007, Gujarat.

Represented By Ld. Adv. Ms. Shrishti Khindaria with Mr.
Mr. Shobhraj Jayswal.

Respondent No. 2 : Uttar Gujarat Vij Company Limited
Visnagar Road, Mehsana -384001.

Represented By Ld. Adv. Ms. Shrishti Khindaria with Mr.
Mr. M. K. Makwana.
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CORAM:

Pankaj Joshi, Chairman
Hiren Shah, Member
Jatin N. Thakkar, Member

Date: 12/08/2026.

ORDER

The present Petition has been filed by Petitioner under Section 86 of
the Electricity Act, 2003 read with Regulations 3 (i) and 42 of the
GERC (Terms and Conditions of Intra State Open Access), Regulations,

2011 inter-alia seeking following reliefs.

(a) Admit the present Petition and provide the opportunity of being
heard.

(b) Issue declaration to the effect that the Petitioner is to be
categorized as long-term open access consumer having used the
transmission network of GETCO for more than 12 years and
therefore the relevant provision for calculation of compensation
in the event of premature termination of capacity of open access
shall be 42 (1) (a) of the Open Access Regulations, 2011 instead
of 42 (1) (b) as done by GETCO, and /or

(c) Issue direction to GETCO to correct the computation of
compensation amount as per the Regulation 42 (1) (a) of the
Open Access Regulations, 2011 instead of 42 (1) (b) as done by
GETCO and henceforth refund the excess amount of

relinquishment charges to the Petitioner along with interest.
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2.1.

2.2.

2.3.

(d) Pass such further order and/or direction as may be deemed fit

and proper in the facts and circumstances of the case.

The facts mentioned in the Petition, in brief, are as under;

The Petitioner Cera Sanitaryware Limited is a Company incorporated
under the Companies Act, 1956 having its registered office and Works
at Plot No.9, GIDC Industrial Estate, Kadi- 382176, Dist. Mehsana. The
Petitioner was owning, operating and maintaining Wind Turbine
Generating (WTG) plant for their captive use and therefore
generating company within the meaning of Section 2 (28) of the

Electricity Act, 2003.

The Respondent No.1 Gujarat Energy Transmission Corporation
Limited (GETCO) is licensee within the meaning of Section 2 (39) of
the Electricity Act, 2003, who has been granted license under Section
14 of the Electricity Act, 2003for transmission of electricity in the

state of Gujarat.

The Respondent No. 2 Uttar Gujarat Vij Company Limited (UGVCL)
having its corporate office at Visnagar Road, Mehsana. The
Respondent No. 2 is a Distribution Licensee within the meaning of
Section 2 (17) of the Electricity Act, 2003 and engaged in the business
of distribution and supply of electricity in the northern part of the
State of Gujarat, vix, under the supply jurisdiction of UGVCL, the
Petitioner was consuming electricity wheeled from Wind Turbine

generating plant.
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2.4.

2.5.

2.6.

2.7.

The Petitioner was owning 1 MW (4 nos. x 0.250 MW) Wind Turbine
Generators (WTGs) set up under Government of Gujarat Wind Power
Policy, 1993 at Village: Lamba, Tal.: Kalyanpur, Dist. Jamnagar for
captive use at the Petitioner's Factory Works at GIDC, Kadi, Dist.
Mehsana. The 1 MW WTGs was commissioned on 20.09.1993 (0.25
MW) and on 22.09.1993 (0.75 MW) and as per the provisions of
Gujarat Wind Policy, 1993, the agreement period for wheeling of
power from 1 MW WTGS with Respondent No. 1 GETCO (erstwhile
GEB) was for 20 years from the date of commissioning of said WTGs

i.e. up to 20/22.09.2013.

The above 1 MW WTGs was initially established in name of Gujarat
Gas Co. Ltd, which was subsequently acquired by the Petitioner in the
year 1997 for captive use at its Woks at GIDC, Kadi, District: Mehsana.

The Petitioner was owning another 2.5 MW (10 nos. x 0.250 MW)
Wind Turbine Generators set up under Government of Gujarat Wind
Power Policy, 1993 at Patelka, Tal.: Kalyanpur, Dist. Jamnagar for
captive use at the Petitioner's Factory Works at GIDC, Kadi, Dist.
Mehsana. The 2.5 MW WTGs were commissioned on 30.03.1995 and
as per the provisions of Gujarat Wind Policy, 1993, the agreement
period for wheeling of power from 2.5 MW WTGS with Respondent
No. 1 were for 20 years from the date of commissioning of said WTGs

i.e.up to 29.03.2015.

The above 2.5 WTGs was initially established in name of Madhusudan
Industries Limited, which was subsequently transferred in the name

of the Petitioner, vide GEDA transfer permission letter dated
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2.8.

2.9.

20.10.2005, for captive use of the Petitioner at its Woks at GIDC, Kadi,

District: Mehsana.

It is submitted that since the 20 years transmission agreement period
with Respondent No. 1 in respect of 1 MW WTGs was completed on
22.03.2013, the Petitioner vide letter dated 05.02.2014 requested
Respondent No. 1 to extend the agreement period beyond 20 years
for further period of 7-10 years considering healthy condition of
WTGs for generation of wind energy. Further, Respondent No. 1 vide
letter dated 05.02.2014 had conveyed that the extension in
transmission agreement beyond 22.03.2014 can be signed subject to
payment of prevailing transmission charges and losses as per
prevailing policy. Thus, as per the condition put forth by the
Respondent No. 1, the Petitioner had signed extension in
Transmission Agreement on 13.03.2014 for a period of 10 years with
applicability of prevailing transmission charges and losses, viz., as
applicable to normal open access. Subsequently, the Petitioner also
executed extended wheeling agreement on 23.05.2014 with the
Respondent No. 2 UGVCL for a further period of 10 years.

The Appendix-I of the extension Transmission Agreement with
Respondent No. 1 dated 13.03.2014 and Respondent No. 2 wheeling
agreement dated23.05.2014, clearly notes that the 1 MW WTGs were
already commissioned, which clearly demonstrate that the
agreement dated 13.03.2014 with Respondent No. 1 was extension of
earlier agreement after expiry of 20 years and not for new open

access. The extension in transmission agreement for 1 MW WTGs
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with Respondent No. 1 dated 13.03.2014 contains pre-mature

termination clause as under:
This Agreement will be subject to pre-matured termination by
GETCO giving a written notice. The notice period for this purpose
will be one month from the date of issue of the Notice. Non-
payment of the Transmission charges/reactive energy charges /
0 & M charges shall construe to termination of agreement by
GETCO. In case, party wants to prematurely terminate the
Transmission Agreement, the party shall give a Three months'
notice to GETCO stating the reason for termination and after the
consent of GETCO as mentioned in the Exit Option in the Long-
Term Open Access Notification No. 3 dated 1.6.2011 of GERC. .....”

2.10. In respect of 2.5 MW WTGS, the 20 years transmission agreement
period with Respondent No. 1 were completing on 30.03.2015.
Accordingly, the Petitioner vide letter dated 21.01.2015 requested
Respondent No. 1 to extend the agreement period beyond 20 years
considering healthy condition of WTGS for generation of wind energy.
Further, Respondent No. 1 vide letter dated 05.02.2015 had conveyed
that the extension in transmission agreement beyond 30.03.2015 can
be signed subject to payment of prevailing transmission charges and
losses as per prevailing policy. Thus, as per the condition put forth by
the Respondent No. 1, the Petitioner had signed extension in
Transmission Agreement on 01.05.2015 for a period of 10 years with
applicability of transmission charges and losses as applicable to

normal open access consumers. The Appendix-1 of the extension
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Transmission Agreement with Respondent No. 1 dated 01.05.2015
clearly records that the 2.5 MW WTGs were already commissioned,
which demonstrate that the agreement with Respondent No. 1 dated
01.05.2015 was extension of earlier agreement beyond 20 years and

not for a new open access.

2.11. The extension in transmission agreement for 2.5 MW WTGs with
Respondent No. 1 dated 01.05.2014 contains pre-mature termination
clause as under:

This Agreement will be subject to pre-matured z termination by
GETCO giving a written notice. The notice period for this purpose
will be one month from the date of issue of the Notice.
Nonpayment of the Transmission charges/ reactive energy
charges / O & M charges shall construe to termination of
agreement by GETCO. In case, Company wants to prematurely
terminate / relinquish the Transmission Agreement, the
Company shall give a Three months' notice to GETCO stating the
reason for termination / relinquishment for total or partial
installed capacity and after the consent of GETCO the Company
shall pay the charges of compensation to GETCO as mentioned in
the Exit Option in the Long-Term Open Access Notification No. 3
dated 01.06.2011 of GERC.....”

2.12. Itis submitted that subsequent to signing of Transmission Agreement
with Respondent No. 1 on 13.03.2014 for 1 MW WTGs and Agreement
dated 23.05.2014 for 2.5 MW WTGs, the Petitioner in and around
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March 2018, decided to discontinue the wheeling of energy from 3.5
MW WTGs at its Kadi Plant and decided to sell out the 3.5 MW WTGS

under both agreements considering urgent business requirement.

2.13. Accordingly, the Petitioner had approached the Respondent No. 1 for
allowing termination of both extension agreements as per the
applicable Rules/Regulations. In response Respondent No. 1 vide
letter dated 23.03.2018 had intimated the Petitioner that as per the
formula provided in the GERC Regulations, the amount of Rs.
1,63,20,469/- becomes payable as compensation for 2.5 MW WTGs
and amount of Rs. 55,69,853/- for 1 MW WTGs as compensation for
premature termination of Agreement dated 23.05.2014 and
13.03.2014 respectively. Further, it was also conveyed by Respondent
No. 1 that the implementation of termination of transmission
agreement will be effective only after the payment of compensation

amount of Rs. 219 Lakh as mentioned in the GETCO letter.

2.14. The Respondent No. 1 had put a precondition for payment of
compensation amount for allowing termination of transmission
agreements. Further, the Petitioner was under the bonafide belief that
the Respondent No. 1 GETCO being a 'State' within meaning of Article
12 of Constitution of India would have correctly and fairly computed
the amount of compensation under the extant regulations in its letter
dated 23.03.2014. Thus, in response to Respondent No. 1 letter dated
23.03.2014, the Petitioner had shown its bonafide and deposited the
compensation amount in good faith, which was realized by
Respondent No.10on 11.09.2018 (Rs. 33.90 Lakh) and 17.09.2018 (Rs.

185 Lakh).
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2.15. The Petitioner had deposited compensation amount as per demand of
Respondent No. 1 under the bonafide belief that the computation
made by Respondent No. 1 would be true and fair in accordance with
the extant Regulations. Further, the Petitioner as law binding citizens
had trusted the calculation of Respondent No. 1 and deposited the
amount in good faith as it was precondition put forth by Respondent

No.1 for allowing termination of agreements.

2.16. Itis submitted that in the order dated 02.06.2020, the Commission in
a similar case of M/s. Prashant India Ltd in the Petition No. 1721 of
2018 had decided that it was erroneous on part of Respondent No. 1
to compute the amount of compensation based on the formula
provided under regulation 42 (1) (b) of GERC Open Access
Regulations and Commission has decided the principle that for the
purpose of levy of compensation under Regulation 42, the use of long
term open access rights need to be computed from the date of
previous agreement and not from the date of extension agreement.
Accordingly, Commission directed Respondent No. 1 to correct the
computation of compensation amount payable on premature

termination of extension agreement.

2.17. The order dated 02.06.2020 of the Commission set out the principles
in regard to relinquishment charges which can be recovered by
Respondent No. 1 in a case where minimum period of long term
access has already been completed under previous agreement and the
applicant is seeking to terminate extension agreement. The order

dated 02.06.2020 squarely covers the case of Petitioner also.
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2.18. Upon realizing that Respondent No. 1 had realized excess amount of
relinquishment charges from the Petitioner for allowing termination
of agreements based on erroneous computation of compensation
under the Regulation 42, the Petitioner vide letter dated 31.07.2020
giving reference to principle decided by Commission in the order
dated 02.06.2020, requested Respondent No. 1 to correct the
computation of compensation amount as per the formula provided
under the Regulations 42 (1) (a) instead of Regulations 41 (1) (b) of
GERC Open Access Regulations and refund the excess amount to the
Petitioner. It is stated that Petitioner vide letters dated 09.09.2020
and 23.09.2020 had made further request to Respondent No. 1 to
correct the calculations of compensation amount as per the principle

decided by this Commission in the order dated 02.06.2020.

2.19. In response to the representations from the Petitioner, the
Respondent No. 1 vide letter dated 21.08.2020 (which was received
by the Petitioner only in the month of Oct-2020) had denied
Petitioner's claim on vague and unsustainable grounds stating that
the amount of Petitioner's claim to recalculate the compensation as
per Regulation 42 (1) (a) of GERC Open Access Regulations is after a
period of 2 years and 3 months from the claim date of 17.03.2018 and
therefore the claim is barred by limitation of time and cannot be

processed.

2.20. The prevalence of COVID-19 related travelling restrictions and
quarantine norms during the period to contain the spread of COVID-

19, had adversely impacted communications, consultation and follow
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up with Respondent No. 1. However, the Petitioner vide letter dated
19.05.2021 had made a detailed representation to the Managing
Director of GETCO to intervene in the matter for allowing refund of
excess amount of compensation realized by Respondent No. 1 on the
basis of erroneous calculation. In the representation, it was also
submitted that even assuming that the limitation period of 2 years as
per Section 56 of the Electricity Act, 2003 was applicable in the
Petitioner's case as mentioned in the Respondent No. 1 letter dated
21.08.2020, the claim for refund made by the Petitioner on
31.07.2020, was well before 2 years limitation period considering
that the cause of actions was aroused when Respondent No. 1 had
realized the amount of relinquishment charges on 11.09.2018 &
17.09.2018 and further that Respondent No. 1 had effected the
termination of only agreements only in the month of May 2019 and
until that period Respondent No. 1 had recovered transmission

charges from the Petitioner.

2.21. The Petitioner’s around after 8 months continuous follow up,
Respondent No. 1 vide letter dated 03.01.2022 had responded to the
Petitioner's representation dated 19.05.2021 wherein Respondent
No. 1 had conveniently changed its stands stating that as there was no
objection by the Petitioner while making the payment relinquishment
charges, the amount cannot be refunded. This clearly shows that
Respondent No. 1 had been deliberately changing its stands and
avoiding refund of relinquishment charges on the unsustainable

ground.
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2.22. The Petitioner vide letter dated 04.02.2022 once again represented to
Respondent No. 1 that denial of refund of excess amount of
relinquishment charges on unsustainable and vague grounds is not
expected from Respondent No. 1 as the onus to correct the mistake in
computation of relinquishment charges lies on Respondent No. 1.
However, no positive response is received from the Respondent No. 1

even after continuous follow up and series of communications.

2.23. It is the case of the Petitioner that as per the principle laid down by
Commission in the order dated 02.06.2020 in the similar matter of
Prashant India, the Petitioner's case is also covered under Regulation
42 (1) (a) of the GERC Open Access Regulations, 2011 for the purpose
of computation and levy of premature termination of extension in
transmission agreements. Therefore, the recovery of relinquishment
charges by Respondent No. 1 under Regulation 42 (1) (b) is
erroneous and contrary to the decision of this Commission in the

order dated 02.06.2020 and need to be corrected.

2.24. It is further submitted that even after repeated representation,
requests and follow up by the Petitioner, the Respondent No. 1 has
deliberately avoided to refund the relinquishment charges and
conveniently changing its stand from time to time just to deny lawful

refund of relinquishment charges.

2.25. Itis submitted that under the circumstances, the Petitioner does not
have any alternative remedy but to approach the Commission by way
of present petition seeking a declaration and direction against

Respondent No. 1 to correct the computation of relinquishment

Page 12 of 72



charges as per Regulation 42 (1) (a) and refund the excess amount of
relinquishment charges erroneously collected by GETCO as per

Regulation 42 (1) (b) of GERC Open Access Regulations 2011.

2.26. Itis submitted that the Respondent No. 1 had erroneously recovered
excess amount of relinquishment charges from the Petitioner under
Regulation 42 (1) (b) even when the Petitioner's case was squarely
covered under Regulation 42 (1) (a) of GERC Open Access
Regulations, 2011. The relevant provisions of Regulation 42 of GERC

Open Access Regulations, 2011, read as under:

42 Under-Utilization or Non-Utilization of open access capacity
in intra-State transmission system.

(1) Long-term access: A long-term customer may relinquish the

long-term access rights fully or partly before the expiry of

the full term of long-term access, by making payment of

compensation for stranded capacity as follows:-

(a) Long-term customer who has availed access rights for
at least 12 years
i.  Notice of one (1) year If such a customer submits an
application to the State Transmission Utility at least 1
(one) year prior to the date from which such customer
desires to relinquish the access rights, there shall be no
charges.
ii.  Notice of less than one (1) year - If such a customer

submits an application to the State Transmission
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Utility at any time less than a period of 1 (one) year
prior to the date from which such customer desires to
relinquish the access rights, such customer shall pay
an amount equal to 66% of the transmission charges
for the stranded transmission capacity for the period

falling short of a notice period of one (1) year.

(b)  Long-term customer who has not availed access rights
for at least 12 (twelve) years - such customer shall pay
an amount equal to 66% of the estimated
transmission charges (net present value) for the
stranded transmission capacity for the period falling
short of 12 (twelve) years of access rights: Provided
that such a customer shall submit an application to
the State Transmission Utility at least 1 (one) year
prior to the date from which such customer desires to

relinquish the access rights:

Provided further that in case a customer submits an
application for relinquishment of long-term access
rights at any time at a notice period of less than one
year, then such customer shall pay an amount equal to
66% of the estimated transmission charges (net
present value) for the period falling short of a notice
period of one (1) year, in addition to 66% of the
estimated transmission charges (net present value)
for the stranded transmission capacity for the period

falling short of 12 (twelve) years of access rights.
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2.27.

(c) The discount rate that shall be applicable for
computing the net present value as referred to in sub-
clause (a) and (b) of clause (1) above shall be the
discount rate to be used for bid evaluation in the
Central Commission's Notification issued from time to
time in accordance with the Guidelines for
Determination of Tariff by Bidding Process for
Procurement of Power by distribution Licensees issued

by the Ministry of Power.

(d) The compensation paid by the long-term customer for
the stranded transmission capacity shall be used for
reducing transmission charges payable by other long-
term customers and medium-term customers in the
year in which such compensation payment is due in
the ratio of transmission charges payable for that year
by such long term customers and medium-term

customers.....

It is submitted that in case of the Petitioner, the minimum period of
long term open access was already completed long back and
therefore, GETCO ought to have computed relinquishment charges
under Regulations 42 (1) (a) of GERC Open Access Regulations,
instead, Respondent No. 1 had erroneously collected relinquishment
charges under the Regulations 42 (1) (b) and denied lawful refund of
the excess amount so realized from the Petitioner on vague and

unsustainable grounds.
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2.28. The Respondent No. 1 has failed to take cognizance of principle
decided by Commission in the order dated 02.06.2020 in the similar
case of Prashant India Limited in the Petition No. 1721 of 2018
(Supra). That, in the order dated 02.06.2020, at para no. 9.12,
Commission has considered following issues for decision:

9.12 The present case is relating to pre-mature termination of
partial capacity of 0.2 MW out of total capacity of 1 MW. The
Commission has considered that the open access facilities
availed by the Petitioner under fresh agreements for the
further period of 10 years as 'Long Term Access' in view of the
background that the Petitioner was getting these facilities
since 1995 and therefore the issue before the Commission is
now to decide which provision of Regulation shall apply in the
present matter, whether it should be done under Regulation-

42 (1)(a) or Regulation- 42(1)(b)?

9.13 Inorders to access the fact of the matter, it is necessary to first
examine the contract dated 01.10.2015 under which the
present open access was extended beyond 20 years of
transmission access of the same machines which were
commissioned long back. The opening paras of the contract
itself provide the definition of Wind farm which is as per the
details given in the attached enclosure at annexure-1 which
clearly mentions the date of Commissioning of the plant as

30/09/1995 allowed by GEDA on 28.10.1995. Similarly,
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agreement with DGVCL dated 15.10.2015 also says at opening

para number 3 that "."whereas... The wind turbine generators

were commissioned on 30.09.1995.

9.14  Accordingly, the Commission concluded that the Petitioner
should be categorized as long-term open access consumer
having used the transmission network of GETCO for more than
12 years and therefore the relevant provision for calculation of
compensation in the event of pre mature termination of partial
capacity of open access shall be 42(1) (a) of the Open Access
Regulations, 2011 instead of 42 (1) (b) as done by the
Respondent GETCO. This need to be corrected......”

2.29. In terms of the principle decided by the Commission in the Order
dated 02.06.2020 for the purpose of levy of compensation under
Regulation 42, the use of long-term open access rights need to be
computed from the date of commissioning of WTGs and not from the

date of extension agreement, as the case of the Petitioner.

2.30. The Respondent No. 1 has failed to appreciate that the Petitioner had
already availed the open access to the transmission network for a
period of 20 years under previous agreements up to 20/22.09.2013
for 1 MW WTGS and 29.03.2015 for 2.5 MW WTGs, which is much
beyond the minimum open access period of 12 years required for
applicability of Regulations 42 (1) (a) of GERC Open Access

Regulations.

2.31. The Respondent No. 1 has failed to consider that in case of the

Petitioner, the 1 MW WTGs was commissioned on 20/22.09.1993
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whereas the 2.5 MW WTGS was commissioned on 29.03.1995 and the
same is also mentioned in the Appendix-1 of the extension
agreements with Respondent No. 1 that WTGs are already
commissioned. Further, Respondent No. 1 has not disputed the date
of commissioning of the WGTs. Thus, it is undisputed that the
Petitioner had already availed open access rights for more than 20

years.

2.32. It is submitted that the Petitioner needs to be categorized as long-
term open access consumer having used the transmission network of
Respondent No. 1 for more than 12 years and therefore the relevant
provision for calculation of compensation in the event of pre mature
termination of capacity of open access shall be 42 (1) (a) of the Open
Access Regulations, 2011 instead of 42 (1) (b) as done by Respondent

No. 1 and required to be corrected.

2.33. Itis further submitted that Respondent No. 1 has failed to appreciate
that the Petitioner had deposited the amount of relinquishment
charges in good faith relying on the computation provided by
Respondent No. 1 and under the bonafide belief that the Respondent
No. 1 being a State Government Entity would have rightly and
correctly computed the amount of compensation applicable under the
extant regulations. Therefore, once the Commission has decided that
there is error in computation of relinquishment charges, the onus lies
on Respondent No. 1 to recalculate the amount of compensation in
accordance with the principle decided by the Commission and refund

the excess amount recovered from the Petitioner.
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2.34. [Itissubmitted that Respondent No. 1 had incorrectly and erroneously
claimed the amount of relinquishment charges from the Petitioner
which was paid by the Petitioner in good faith believing that the
computation provided by the Respondent No. 1 would be fair, correct
and that the demand would be as per the extant regulations. Further,
it is wrong on the part of Respondent No. 1 to avoid refund of the
excess amount even after the judgment of the Commission in a similar
matter of Prashant India Limited that Respondent No. 1's
computation of compensation under Regulation 42 (1) (b) was
incorrect and despite of repeated requests, communications,

reminders and follow up with Respondent No. 1.

2.35. It is submitted that with a view to just avoid the refund of incorrect
amount of relinquishment charges recovered from the Petitioner, the
Respondent No. 1 has been conveniently changing its stand from time
to time. In its communication dated 21.08.2020, the Respondent No.
1 had stated that the Petitioner's claim for refund of relinquishment
charges is after a period of 2 years 3 months and therefore, it is barred
by limitation. When perturbed from the reply of the Petitioner that
even assuming that the 2 years limitation period is applicable, the
Petitioner's claim for refund was much before expiry of 2 years
period, the Respondent No. 1 in its communication dated 03.01.2022
completely changed its stand stating that the refund is not permission
as the Petitioner had deposited the compensation without raising

objection at relevant time.

2.36. Itis submitted that the reference to the expiry of limitation period of

2 years in the Respondent No. 1 letter dated 21.08.2020 is misleading
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and misplaced considering the fact that the limitation period of 2
years provided under Section 56 of the Electricity Act, 2003 is
applicable in cases involving the recovery of dues by licensee from the
consumers, whereas present case is on different factual matrix, qua
refund of excess amount recovered by Respondent No. 1 being a
transmission licensee from the Petitioner. Therefore, there is no
application of two years limitation period provided under the

Electricity Act, 2003 in the present case.

2.37. The Respondent No. 1 had realized the amount of relinquishment
charges on 11.09.2018 & 17.09.2018 from the Petitioner. Therefore,
even assuming (but not admitting) that the two years limitation
period as provided under the Section 56 of the Electricity, Act, 2003
is applicable in the present case, then also two years limitation period
was not expired as on 31.07.2020 namely, the date on which the claim

for the refund was made by the Petitioner.

2.38. Further, even as per Limitation Act, 1963, the period of limitation is
three years from the date when right to sue / apply accrues. In the
present case, the cause for approaching the Commission arises only
when the Respondent No. 1 vide its letter dated 03.01.2022 had
denied to recalculate and refund the amount of compensation in
accordance with the methodology decided by competent authority
qua Commission vide order dated 02.06.2020. Therefore, the
contention of the Respondent No. 1 in regard to applicability of 2
years limitation period as per Section 56 of Electricity Act, 2003 and

that the Petitioner's claim is barred by 2 years limitation period is not
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only incorrect but misleading and misplaced with a view to avoid the
refund of compensation charges erroneously recovered from the

Petitioner.

2.39. The contention of the Respondent No. 1 in its letter dated 03.01.2022
that the refund of amount of relinquishment amount is not
permissible as the Petitioner had deposited the compensation
without raising objection at relevant time. While stating so, the
Respondent No. 1 had conveniently ignored that it was the
Respondent No.1, GETCO, who had computed the amount of
compensation and sought the recovery of the same as precondition
for effecting the termination of the agreements. The Petitioner had
deposited the amount relying on the calculation of Respondent No. 1
under the bonafide belief that the Respondent No. 1 being a State
Government Company would be fair in demanding compensation

from the Petitioner in compliant to the extant regulation.

2.40. It was only in the order dated 02.06.2020 in a similar matter of
Prashant India, it was revealed that the computation of
relinquishment charges by Respondent No. 1 by applying Regulation
42 (1) (b) was erroneous and incorrect. Accordingly, the Petitioner
had requested Respondent No. 1 to recalculate the compensation
charges in accordance with the principle laid down in the order dated
02.06.2020 namely applying the correct formula as per Regulation 42

(1) (a) and refund the excess amount.

2.41. The Petitioner had deposited the amount believing the calculation

provided by the Respondent No. 1, and at a later date, when it came
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to know that the formula applied by the Respondent No. 1 in
computation of compensation was incorrect and erroneous,
Petitioner has all rights to seek refund of such excess amount from
Respondent No. 1. Such being the case, it is unjust and improper on
the part of Respondent No. 1 to contend that the refund is not
permissible as the Petitioner had deposited compensation amount

without objections.

2.42. The Respondent No. 1 has denied the refund of excess amount of
compensation recovered from the Petitioner on technical grounds
without going into the merit of the case, like Petitioner's claim is
barred by limitation period of 2 years, the payment of compensation
was made without any objections or reservation etc. Such stand of the
Respondent No. 1 is not only being incorrect and irrational but also

unsustainable in the eyes of law.

2.43. As per catena of judgments of Hon. Supreme Court, the Respondent
No. 1 is a "State" with the meaning of Article 12 of Constitution of
India. It is unexpected that Respondent No. 1 GETCO being a "State"
would treat the Petitioner in an unequitable, unfair and arbitrary
manner. For instance, pursuant to the Order dated 02.06.2020 of the
Commission, the Respondent No. 1 would revise the calculation of
compensation as per the formula provided under Regulation 42 (1)
(a) of the GERC Open Access Regulations in respect of Prashant India
and all cases thereafter. Whereas, Respondent No. 1 would deny the
recalculation and refund of relinquishment charges to the Petitioner

in an arbitrary manner and raise technical issues such payment was
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3.1.

3.2.

made without any objections, claim is barred by limitation of time, etc.
In a way, GETCO has sought to provide inequitable and unfair
treatment to the Petitioner just to avoid the refund, which is least
expected from the Respondent No. 1 being a "State" within the

meaning of Article 12 of the Constitution of India.

The Respondent No. 1 has filed its reply on 13.12.2023 and submitted

as under:

The Petitioner has filed the petition before the Commission against
recovery of relinquishment charges from the Petitioner in regard to

the termination of the Transmission Agreement.

It is submitted that after the Transmission Agreement for 1 MW had
expired on 22.03.2013, the Petitioner had requested only vide Letter
dated 05.02.2014 i.e., much after expiry. Further there cannot be any
extension and it had to be a fresh agreement which was signed on
13.03.2014 and the same was signed for 10 years. This means that the
Petitioner had blocked the capacity. In case of 2.5 MW also, the
Petitioner had signed a fresh Agreement on 01.05.2015 for 10 years
and blocked the capacity. There is also no dispute that the terms and
conditions applicable are as applicable to normal open access
consumers. Merely because the units were already commissioned
does not mean that this is an extension agreement. The Petitioner had
agreed for payment of relinquishment charges as per the GERC Open
Access Regulations 2011 in case of premature termination. It is stated

that at this time, the Petitioner did not raise any objection or protest
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3.3.

3.4.

3.5.

about the terms and conditions nor challenged the BPTA before

Commission or otherwise.

The Petitioner was well aware of the age of its plant which had
already completed 20 years in 2013/2015 and still the Petitioner
sought the open access for 10 years. It was open to the Petitioner to
apply for short term, medium term or long term open access as per
the Open Access Regulations. However the Petitioner opted for 10

years and the capacity was blocked for them.

The above agreements signed in 2014 and 2015 was sought to be
relinquished by the Petitioner prematurely in 2018. It is submitted
that the reason for discontinuation is not relevant. At this time, under
the new agreement, only 3-4 years had passed. The charges have been
calculated by Respondent No. 1 on the basis of the remaining term of
10 year period of the BPTA. The Petitioner had duly paid the
relinquishment charges in 2018 without raising any issues at the
relevant time. The payment was made voluntarily and without any
protest. The Petitioner has admitted that it had made the payment
without raising any issue. The Petitioner has not produced any letter
protesting the payment or even otherwise has not stated in the
Petitioner that it had raised any protest. Now belatedly the Petitioner
is raising issues. The relinquishment charges recovered are adjusted
against the ARR of Respondent No. 1 GETCO and therefore accounts

have been duly settled.

The Respondent No. 1 had acted as per the prevailing position at the

time and sought the relinquishment charges. There was nothing to the
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3.6.

contrary at the said time and Respondent No. 1 had acted bonafide.
The transmission agreement had provided the exit charges. The issue
of Respondent No. 1 being a State or reference to Article 12 etc. is not
relevant to the present issue. The Petitioner is not invoking writ
jurisdiction. The Petitioner was aware of the Open Access Regulations
2011 and cannot now claim that it went on the basis of GETCO's
computation. The Petitioner had accepted the position and cannot
now claim any ignorance of law. The Petitioner did not raise any
objection on either the applicability of the compensation or the
calculation of the amount. The Respondent No. 1 had proceeded on
the basis that the Petitioner cannot seek open access for a period of
10 years and then relinquish it prematurely without any

compensation to the transmission licensee.

It is submitted that the Petitioner having already submitted the
amount without raising any objection, had suddenly after a long
period, sought to claim from Respondent No. 1 without filing any
petition or proceedings which could not be entertained by
Respondent No. 1. Further the Petitioner did not file the petition
despite the initial rejection by Respondent No. 1. It is submitted that
the Petitioner cannot be permitted to now unsettle accounts which
already stand settled. The Petitioner had chosen to accept the position
and liability of payment of relinquishment charges and did not file any
petition at the relevant time. The Petitioner cannot now use the
ground of another decision to raise its own claims. In any event,

Respondent No. 1 could not on its own return such amounts which
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3.7.

3.8.

had been paid by the Petitioner without any objection at the relevant

time.

The only aspect sought to be raised by the Petitioner is the decision
dated 02.06.2020 in Petition No. 1721 of 2018 which was a
subsequent decision which had come more than two years after the
claim had been raised by Respondent No. 1 and nearly two years after

the payment had been made by the Petitioner.

It is submitted that there was no direction in the Order dated
02.06.2020 for Respondent No. 1 to refund such relinquishment
charges to persons not before the Commission in the said Order. It is
submitted that the Petitioner who had accepted the position cannot
now use the subsequent decision to claim relief. The Petitioner itself
admits that it was only after the Order dated 02.06.2020 that it has
sought to claim that the computation of relinquishment charges was
erroneous. It is well settled principle that a person cannot sleep over
its right and then claim relief when another person who had pursued
its claim received relief. The Respondent No. 1 had relied upon the

following judgments:

(a) V. Chandrasekaran -v- Administrative Officer, (2012) 12 SCC
133

(b)  Sulochana Chandrakant Galande -v- Pune Municipal Transport,
(2010) 8 SCC 467:

(c) M/s.Rup Diamonds and Ors. v. Union of India and Ors. (1989) 2
SCC 356: AIR 1989 SC 674
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(d) Jagdish Lal and Ors. v. State of Haryana and Ors. (1997) 6 SCC
538

3.9. The Petitioner had agreed to pay the relinquishment charges and
accepted the liability. It cannot now belatedly (after nearly five years)
change its mind and raise issues that the charges were erroneous. The
Petitioner is barred by principles of laches, waiver and acquiescence.

The Respondent No. 1 had relied upon the following judgments:

(a) Prabhakar v. Sericulture Deptt., (2015) 15 SCC 1.

(b) Ramdev Food Products Pvt. Ltd. -v- Arvindbhai Rambhai Patel
and Ors.

(c) Bhubaneshwar Development Authority -v- Susanta Kumar
Mishra (2009) 4 SCC 684.

(d) Suresh Jindal -v- BSES Rajdhani Power Limited and Ors (2008)
1 SCC 341.

3.10. Itis submitted that both the parties had proceeded on the basis of the
same interpretation of the GERC Open Access Regulations. Further,
Respondent No. 1 has already adjusted the relinquishment charges
recovered against the ARR and therefore reduced the transmission
charges for other open access customers/distribution licensees and
therefore consumers at large. Therefore, at this stage, the Petitioner

is barred from seeking any refund.

3.11. The interpretation of the Petitioner of Section 56 is not correct. It does
not exclude Respondent No. 1 nor is it only confined to consumers. It

refers to any person who neglects to pay dues from him to a licensee.
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Even otherwise, Respondent No. 1 had rejected on the basis of the
Petitioner having accepted to pay the amount without objection,

cannot now resile from the said position.

3.12. Itis submitted that the Petitioner's contention that the cause of action
under the Limitation Act, 1963 had arisen only on 03.01.2022 is also
incorrect. The cause of action arose in March 2018 when the claim
was made and even as per the Petitioner, the claim arose in
September 2018 when the payment was made. Mere writing of letters
would not extend the limitation nor give rise to any fresh cause of
action. If this was permitted, parties would keep writing letters
raising new grounds and every time there is a rejection, would claim

a fresh cause of action.

(a) Geo Miller & Co. Pvt. Ltd. -v- Rajasthan Vidyut Utpadan Nigam
Limited, 2019 SCC Online SC 1137
(b) C.P. Kapur -v- The Chairman and Ors., 2012 SCC OnLine Del
5465: (2013) 198 DLT 56

4. The Applicant/Petitioner vide affidavit dated 24.01.2024 filed its

Rejoinder and further submitted as under:

4.1. The Respondent No. 1 has not disputed the fact that in respect of
Petitioner's 2.5 MW capacity WTGs, the initial agreement period of 20
years was already expired on 29.03.2015. This period is much beyond
the minimum lock-in period of 12 years and therefore as correctly
held by the Commission, there was no rationale on part of the

Respondent No. 1 to seek relinquishment charges from the Petitioner
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4.2.

4.3.

4.4.

by applying the Regulation 42 (1) (b) of the GERC Open Access
Regulations, 2011. Further, Respondent No. 1 has also not disputed
the fact that in respect of 1 MW capacity WTGs, the initial agreement
period of 20 years was already expired on 22.03.2013. This period is
much beyond the minimum lock-in period of 12 years and therefore
there was no occasion for Respondent No. 1 to seek relinquishment
charges from the Petitioner by applying the Regulation 42 (1) (b) of
the GERC Open Access Regulations, 2011.

It is submitted that the Petitioner's case is squarely covered by the
decision of the Commission in the Prashant India case and there is no
logic and justification for the Respondent No. 1 to treat the Petitioner

differently.

It is submitted that Respondent No. 1 has chosen not to address the
pertinent and specific issues raised by the Petitioner in the present
petition, rather sought to mislead the Commission by raising

irrelevant and extraneous issues in the matter.

It is submitted that in respect of WTGs of the Petitioner (2.5 MW and
1 MW WTGs), the transmission rights were used for 20 years through
long term agreement period of 20 years which is much beyond the
minimum open access period of 12 years. Further, it is not disputed
that in the extended agreement, the Petitioner has agreed to pay
relinquishment charges as applicable as per the provisions of GERC
Open Access Regulations, 2011. The Petitioner is only disputing the
applicability Regulation 42 (1) (b) of the GERC Open Access
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4.5.

Regulations, 2011 instead of applying Regulation 42 (1) (a) of the
GERC Open Access Regulations, 2011 as decided in the case of
Prashant India. The Respondent No. 1 has failed to point out as to how
the facts involved in the present case are different from the facts of

Prashant India case.

The Petitioner had already availed the open access to the
transmission network for a period of 20 years under previous
agreements up to 20/22.09.2013 for 1 MW WTGs and 29.03.2015 for
2.5 MW WTGs, which is much beyond the minimum open access
period of 12 years requiring the applicability of Regulations 42 (1) (a)
of GERC Open Access Regulations. It is wrong on the part of the
Respondent No. 1 to contend that the refund of excess amount of
relinquishment charges is not permissible as the Petitioner had
deposited compensation without raising objection at relevant time.
While contending so, the Respondent No. 1 had conveniently ignored
the fact that it was the Respondent No. 1, who had wrongly computed
the amount of compensation and sought the recovery of the same as
precondition for effecting the termination of the agreements. The
Petitioner had deposited the amount relying on the calculation of
Respondent No. 1 under the bonafide belief that the Respondent No.
1 being a State Government Company & Regulated Entity would be
fair in demanding compensation from the Petitioner in compliant to
the extant regulation. The Respondent No. 1 is not allowed to take
benefits of the bonafide acts of the Petitioner in depositing the

relinquishment charges.
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4.6.

4.7.

4.8.

The Respondent No. 1 is also misleading the Commission by stating
that relinquishment charges recovered from the Petitioner are
adjusted against the ARR of the GETCO, the accounts have been duly
settled and therefore the refund of are not excess amount of
relinquishment charges permission. As per this stand, the refund is
not permitted after completion of financial year and settlement of
accounts by Respondent No. 1, which is against the fundamental

rights of the person to seek lawful refund.

It is stated that immediately after realizing that the Respondent No. 1
has committed mistake in applying the Regulation 41 (1) (b) for
computation & recovery of relinquishment charges, the Petitioner
had represented to the Respondent No. 1 to correct the mistake.
However, it was Respondent No. 1 who had not only delayed the
response to the Petitioner's representation but also kept on changing

its stand which has lead to delay.

The Respondent No. 1 is seeking to mislead Commission by
portraying that the Petitioner's claim is subsequent to the decision of
the Commission in the case of Prashant India which was after the
period of two years from the claim raised and therefore the refund of
excess relinquishment charges (even recovered illegally) is not
permissible. It is submitted that as per catena of judgments of Hon.
Supreme Court, the Respondent No. 1 is a "State" with the meaning
of Article 12 of constitution of India. It is unexpected that Respondent
No. 1 being a "State" and also "Regulated Entity" would treat the

Petitioner in an unequitable, unfair and arbitrary manner and apply
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4.9.

the Regulation of the Commission differently for similarly placed
entities. For instance, pursuant to the Order dated 02.06.2020 of the
Commission, Respondent No. 1 would revise the calculation of
compensation as per the formula provided under Regulation 42 (1)
(a) of GERC Open Access Regulations in respect of Prashant India and
all cases thereafter. Whereas, Respondent No. 1 would deny the
recalculation and refund of relinquishment charges to the Petitioner
in an arbitrary manner and raise technical issues that such payment
was the subsequent decision which had come more than two years
after claim has been raised by the Respondent No. 1 and nearly two
years after the payment had been made by the Petitioner etc. In a way,
Respondent No. 1 has sought to provide inequitable and unfair
treatment to the Petitioner just to avoid the refund, which is least
expected from the Respondent No. 1 GETCO being a "State" within the
meaning of Article 12 of the Constitution of India. In regard to the
obligation on the part of 'State” to act in an equitable and lawful
manner, the Petitioner has relied upon the Hon. Supreme Court in the
judgement dated 16.11.2022, in case of M.P. Power Management Co.
Ltd V/s. M/S. SKY Power Southeast Solar India (2012) 8 SCC 344.

It is undisputed that the GETCO's claim towards relinquishment
charges is emanating from the Regulations of the Commission qua
GERC Open Access Regulations, 2011 and not dehors the regulation.
Therefore, when the Commission in its decision dated 02.06.2020 in
case of Prashant India has pointed out the fallacy in the computation
of relinquishment charges in respect of cases which have completed

open access rights beyond 12 years through previous agreement,
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onus lies on Respondent No. 1 to correct the mistake, restrict the
lawful recovery only and refund the excess amount to the entity who
have acted in bonafide manner in depositing the amount as sought by
the Respondent No. 1 and provide equitable treatment to all similarly
placed entities. When Respondent No. 1 has deliberately failed to
correct the mistake and used all its delayed tactic to avoid the lawful
refund of excess amount of relinquishment charges, the Petitioner has
rightly approached the Commission seeking direction against
Respondent No. 1 to refund such excess unlawful amount recovered

from the Petitioner.

4.10. It is submitted that the onus lies on Respondent No. 1 to provide
equitable treatment to all in dealing with recovery of relinquishment
charges. In effect, the Respondent No. 1 is seeking to apply the same
GERC Open Access Regulations, 2011 differently & arbitrarily among
similarly placed entities. The Respondent No. 1 has not given any
justification or explanation or reasoning for its order to apply
Regulation 41 (1)(B) of the GERC Open Access Regulations, 2011 to
the Petitioners whereas similarly placed other entities are subject to
the Regulation 41 (1)(a) of said regulations for the purpose of
computation and recovery of relinquishment charges. Such arbitrary
and unreasonable stand of Respondent No. 1 is illegal in terms of

above judgement of Hon. Supreme Court.

4.11. It is submitted that the case laws cited by the Respondent No. 1 is
distinguishable and not applicable in the facts of present case. The

present facts involve the applicability of the Regulations of
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Commission differently for similarly placed entities and mistake on
part of Respondent No. 1 in computation of relinquishment charges,
Respondent No. 1 would have sought recovery of the same upon
realizing such mistake. Similar approach need to be applied for refund

of excess amount realized from the petitioner.

4.12. Itis wrong and denied that the present petition is filed after expiry of
limitation period or otherwise there is any lapses on part of the
Petitioner in filing of the present petition. In fact, even after bringing
to the notice of Respondent No. 1 in regard to the mistake in
computation of relinquishment charges as pointed out by the
Commission in the Prashant India case, the Respondent No. 1 had not
only avoided to correct the same but used its all tactics to delay its
response to the representation of the petitioner. Just to avoid the
refund of incorrect amount of relinquishment charges recovered from
the Petitioner, Respondent No. 1 had been conveniently changing its
stand from time to time. In its communication dated 21.08.2020,
Respondent No. 1 had stated that the Petitioner’s claim for refund of
relinquishment charges is after a period of 2 years 3 months and
therefore, itis barred by limitation. When perturbed from the reply of
the Petitioner that even assuming that the 2 years limitation period is
applicable, the Petitioner’s claim for refund was much before expiry
of 2 years period, the Respondent No. 1 in its communication dated
03.01.2022 completely changed its stand stating that the refund is not
permissible as the Petitioner had deposited the compensation

without raising objection at relevant time.
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4.13. It is stated that even as per Limitation Act, 1963, the period of
limitation is three years from the date when right to sue / apply
accrues. In the present case, the cause of action for approaching
before the Commission arose only when Respondent No. 1 vide its
letter dated 03.01.2022 had finally denied to recalculate and refund
the amount of compensation in accordance with the methodology
decided by competent authority qua Commission vide order dated

02.06.2020.

4.14. It is settled position of the law that one cannot be allowed to take
benefits of its wrong. In the present case, in first place Respondent No.
1 had incorrectly and erroneously claimed the amount of
relinquishment charges from the Petitioner and in the second place,
Respondent No. 1 had went on changing its stand and delayed the
response to the representations of the Petitioner just to avoid to
refund the excess. Thus, in any event, the delay, if any, is attributable
to the Respondent No. 1 who went on changing its stand and
therefore, it is not open for Respondent No. 1 to now raise any issue

of limitation of time etc.

5. The Petitioner on 13.10.2025 submitted its written submission and
has more or less reiterated the submission made in above para and

has further submitted as under:

5.1. Itis notdisputed by Respondent No. 1 that the Petitioner had already
availed open access in respect of its two WTGs (1 MW and 2 MW) for
more than 20 years prior to termination of extended agreements with
the Respondent No. 1. The Regulation 42(1)(a) provides that no
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5.2.

5.3.

5.4.

relinquishment charge is payable if access rights have been enjoyed
for at least 12 years. The GERC in its Order dated 02.06.2020
(Prashant India Ltd.) held that computation of period must consider
cumulative access tenure, and not merely the extended term.
Therefore, Respondent No. 1's levy of compensation under
Regulation 42(1)(b) of GERC Open Access Regulations, 2011 is

contrary to the binding principle.

It is the contention of the Petitioner that since the WTGs had already
enjoyed open access for more than 20 years under previous
agreements, the present case of the Petitioner is covered by the
Regulation 42(1)(a) and not by the Regulation 42(1)(b) of GERC Open
Access Regulations, 2011. The case of the Petitioner is squarely
covered by the aforesaid decision of Commission in cases of Prashant

India Limited.

The objection of limitation raised by Respondent No. 1 is wholly
misconceived, misapplied, and contrary to settled legal principles.
The Petitioner's claim for refund is not hit by limitation-either under
the Electricity Act, 2003 or the Limitation Act, 1963. The claim
remains within the permissible period and is maintainable both in

law and equity.

The Respondent GETCO's plea that the claim is barred by limitation
under Section 56(2) of the Electricity Act, 2003 is misconceived, as
said provision governs only recovery of sums due from consumers by
a licensee does not refund claims by consumers or generators against

alicensee. The Section 56(2) of the Electricity Act, 2003 provides that:
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5.5.

5.6.

"No sum due from any consumer under this section shall be

recoverable after the period of two years..."

The aforesaid section, therefore, applies only when a licensee
demands recovery of dues. It does not create any bar against a
consumer seeking refund of excess payment or unlawful recovery.
The Petitioner, being a generator/captive user, is not a "consumer” in
the context of Section 56 of the Electricity, Act, 2003. The transaction
relates to open access and relinquishment under GERC Regulations
and not related to "supply of electricity" under a retail connection.
Hence, the Section 56(2) cannot and does not govern the refund
claims of the Petitioner and its two-year limitation is inapplicable in

the present regulatory context.

It is submitted that the applicable provision is the Article 113
(residuary article) of the Limitation Act, which prescribes three years
from "the date when the right to sue accrues.” The right to sue did not
arise when payment was made (in 2018), because at that time the
Petitioner was not aware of the error committed by Respondent No.
1. The Petitioner paid the compensation amount as sought by the
Respondent No. 1 under compulsion and bona fide belief that the
computation was correct, since termination was conditional upon
such payment. The cause of action arose only when Respondent No. 1
refused refund by letter dated 03.01.2022, after the Petitioner's
representation dated 31.07.2020 and 19.05.2021 seeking

recalculation as per Prashant India Order.
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5.7.

5.8.

5.9.

The Petition filed in 2023 is, therefore, well within 3 years from the
date of refusal and within limitation. It is settled law that the right to
sue accrues upon final denial or refusal, not at the time of initial
payment was made. Hon'ble Supreme Court in State of Punjab v.
Gurdev Singh [(1991) 4 SCC 1] held that "A suit to set aside an order
lies when the order is first communicated to the party affected and its
legal injury arises." In case of Union of India v. Tarachand Gupta [AIR
1971 SC 1558], it is held that the limitation begins only when the
person discovers the mistake or when demand for correction is

denied.

In the present case, the Petitioner discovered the mistake only after
the GERC's Prashant India Order (02.06.2020) clarifying that GETCO's
demand for computation of compensation based on regulations 42
(1) (b) of the Open Access Regulations, 2011 was wrong. The
Petitioner acted diligently and raised its claim thereafter. Thus, there

is no delay, much less a bar of limitation.

It is further submitted that the wrongful withholding of refund by
Respondent No. 1 constitutes a continuing cause of action, since the
illegal retention of the Petitioner's money persists to date. The
Hon'ble Supreme Court has consistently held that when a statutory
body unlawfully retains money belonging to another, each day of

retention constitutes a fresh cause of action:

i. Mafatlal Industries Ltd. v. Union of India [(1997) 5 SCC 536]
ii. Bharat Sanchar Nigam Ltd. v. Union of India [(2006) 3 SCC 1].
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Therefore, limitation cannot run against a party who continues to
suffer an ongoing injury due to unlawful enrichment by a State

instrumentality.

5.10. It is submitted that the record shows that Respondent No. 1 itself
delayed responding to the Petitioner's representations for over eight
months; Changed its stand repeatedly-first citing limitation
(21.08.2020), later shifting to "voluntary payment" by the Petitioner
(03.01.2022). Such conduct of the Respondent No. 1 squarely attracts
the doctrine that "no one can take advantage of their own wrong"
(Bharat Coking Coal Ltd. v. Annapurna Construction, (2003) 8 SCC
154).

5.11. It is submitted that when a statutory authority's own delay
contributes to the late crystallization of a dispute, it cannot then plead

limitation.

5.12. Further, Respondent No. 1, being a 'State' under Article 12, is bound
by Article 14 and the rule of fairness. A "State" cannot unjustly enrich
itself by retaining sums collected under a mistake of law: State of M.P.
v. Bhailal Bhai [AIR 1964 SC 1006]: When the State collects money
without authority of law, it must refund the same; limitation does not
strictly apply where the claim arises out of violation of fundamental

rights and statutory fairness.

5.13. The Commission exercises quasi-judicial jurisdiction under Section

86(1) (f) of the Electricity Act. Hence, strict technicalities of the
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Limitation Act cannot override substantive justice when a statutory

entity has retained money illegally.

5.14. It is submitted that the objection of limitation is not only legally
untenable but also contrary to equity, good conscience, and the
doctrine of fairness. The Petitioner acted with diligence immediately
upon discovering GETCO's error after Prashant India judgment. The
cause of action arose only when Respondent No. 1 refused refund on
03.01.2022; hence, the petition is within limitation. Even otherwise,
the illegal retention of funds by Respondent No. 1 constitutes a
continuing wrong, precluding any limitation bar. Therefore, the
Commission may reject the limitation plea of the Respondent No. 1

and decide the matter on merits.

5.15. The contention of Respondent No. 1 that the subsequent judgment of
the Commission in Prashant India (Order dated 02.06.2020) cannot
be invoked as a ground to seek refund is legally unsustainable,
contrary to the doctrine of precedent, and against the principle of
parity and equity. It is submitted that the said decision of the
Commission did not create a new right, rather it merely declared the
correct interpretation of the existing Regulation 42 of the GERC Open
Access Regulations, 2011, which was in force even when the
Petitioner made payment of the compensation. Therefore, the
judgment operates declaratively, and Respondent No. 1 is bound to

apply it to all similarly placed entities, including the Petitioner.

5.16. The Order dated 02.06.2020 of the Commission in M /s Prashant India
Ltd. v. GETCO merely interpreted Regulation 42(1) of the GERC Open
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Access Regulations, 2011, wherein it clarified that where a generator
has already availed long-term access for 12 years or more under
previous agreements, the Regulation 42(1)(a) applies and not the
Regulation 42(1)(b). This interpretation was not a new rule or an
amendment, it only declared the meaning of the existing regulation. It
is a well-settled principle that declaratory interpretative judgments
operate retrospectively, as they only declare what the law has always
been. The Hon'ble Supreme Court in P.V. George v. State of Kerala
[(2007) 3 SCC 557] held that “A declaration of law by a court is the law
of the land from its inception, unless the court specifically states

otherwise.”

5.17. Itis submitted that under Article 141 of the Constitution, law declared
by a judicial or quasi-judicial authority is binding on all subordinate
forums and instrumentalities. The GERC's own previous orders are
binding precedents for its licensees, including Respondent No. 1. The
Hon'ble Supreme Court in S.I. Rooplal v. Lt. Governor, Delhi [(2000) 1
SCC 644] held that:

"It is not open to an authority to ignore a binding precedent
merely because it was rendered subsequently in another case

involving similar facts.”

Consequently, Respondent No. 1 cannot lawfully deny refund to the
Petitioner merely because the clarification came later in time. Once
the Commission has declared that GETCO's earlier interpretation of
Regulation 42(1)(b) was erroneous, Respondent No. 1 is bound to

correct the error as and when affected parties approach to it.
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5.18. The position of the Respondent No. 1 that refund is permissible in
Prashant India but not in Petitioner's case is arbitrary and
discriminatory, violating Article 14 of the Constitution. Being a State
instrumentality, Respondent No. 1 must treat similarly placed parties
equally. The Hon'ble Supreme Court in Union of India v. Kamlakshi

Finance Corporation [(1991) 55 ELT 433 (SC)] held:

"The principle of judicial discipline requires that orders of
higher appellate authorities should be followed unreservedly

by the subordinate authorities."

Thus, Respondent No. 1 cannot deny identical relief to others

governed by the same regulation.

5.19. It is submitted that even if the clarification came later in Prashant
India case, once it became clear that earlier computation of the
Respondent No. 1 was wrong, the onus lies on Respondent No. 1 to
correct it on suo motu basis. The retention of excess amount after the
correct interpretation is known constitutes unjust enrichment, which
cannot be allowed for a public utility. As held in Indian Council for

Enviro-Legal Action v. Union of India [(2011) 8 SCC 161] that:

"Where public bodies derive benefit under a mistake of law,
they are under a continuing obligation to refund once the

mistake is discovered.”

Therefore, the moment GERC pronounced Prashant India,

Respondent No. 1 had a continuing duty to align its actions with the
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law as declared and not to hide behind the technicalities and pretext

of "subsequent judgment” etc.

5.20. It is submitted that the claim of the Respondent No. 1 that
relinquishment charges are adjusted in its Annual Revenue
Requirement (ARR) of the respective year, does not negate its duty to
refund the Petitioner. The ARR determination is a continuing exercise
and cannot extinguish individual rights to seek refund. The retention
of excess collection amounts by the Respondent No. 1 to unjust

enrichment is prohibited by law.

6. The Respondent No. 1 GETCO on 16.10.2025 submitted its written
submission and has more or less reiterated the submission made in

earlier para and has further submitted as under:

6.1. The present petition has been filed by the Petitioner CERA
Sanitaryware Limited, against recovery of relinquishment charges
from the Petitioner in regard to the termination of the Transmission
Agreements dated 13.03.2014 and 01.05.2015. It is submitted that
the Transmission Agreement dated 20.03.1993 entered into between
Respondent No. 1 and the Petition for 1 MW had expired on
23.09.2013.

6.2. The Petitioner vide its letter dated 05.02.2014 requested Respondent
No. 1 to sign an agreement for a further period of 10 years, i.e. much
after expiry of the transmission Agreement signed in 1993 for 1 MW.

The agreement was thereafter signed on 13.03.2014. The same
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6.3.

6.4.

6.5.

cannot be considered any extension and the same is a fresh

agreement.

The fresh agreement was signed on 13.03.2014 and the same was
signed for 10 years. This means that the Petitioner had blocked such

capacity for a period of 10 years.

It is submitted that in the case of capacity of 2.5 MW also, the
Petitioner had signed a fresh Agreement on 01.05.2015 for 10 years
and blocked the capacity. There is also no dispute that the terms and
conditions applicable are as applicable to normal open access
consumers. Merely because the units were already commissioned
does not mean that this is an extension agreement. The Petitioner had
agreed for payment of relinquishment charges as per the GERC Open
Access Regulations 2011 in case of premature termination. [t is stated
that at this time, the Petitioner did not raise any objection or protest
about the terms and conditions nor challenged the BPTA before

Commission or otherwise .

It is submitted that the above agreements signed in 2014 and 2015
were sought to be relinquished by the Petitioner prematurely in 2018.
It is submitted that the reason for discontinuation is not relevant. At
this time, under the new agreement, only 3-4 years had passed. The
charges have been calculated by Respondent No. 1 on the basis of the
remaining term of 10 year period of the BPTA. The Petitioner had duly
paid the relinquishment charges in 2018 without raising any issues at
the relevant time. The payment was made voluntarily and without

any protest. The Petitioner has admitted that it had made the payment
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6.6.

6.7.

without raising any issue. The Petitioner has not produced any letter
protesting the payment or even otherwise has not stated in the
Petitioner that it had raised any protest. Even in 2019, vide its letter
dated 31.07.2020 and 09.09.2020 the Petitioner had acknowledged
that it had paid the relinquishment charges but has now raised issue
on the same. The issue raised therein was on another aspect which
was resolved. Now belatedly the Petitioner is raising issues. The
relinquishment charges recovered are adjusted against the ARR of

GETCO and therefore accounts have been duly settled.

It is submitted that the Petitioner has wrongly stated that the
Petitioner complied with the minimum period of 12 years under
Regulation 42 of the Open Access Regulations. The said 12 years are
with respect to the agreements entered into 1994/1995 and cannot
be considered towards compliance of the minimum period under the

new agreements entered in 2014/15.

It is submitted that the only aspect sought to be raised by the
Petitioner is the decision dated 02.06.2020 in Petition No. 1721 of
2018 which was a subsequent decision which had come more than
two years after the claim had been raised by Respondent No. 1 and
nearly two years after the payment had been made by the Petitioner.
The reliance by the Petitioner on the said decision is entirely
misplaced. Firstly, in the said matter, the Petitioner sought to
relinquish only partial capacity, unlike the present case, where the
Petitioner has relinquished the entire capacity. In the said case, there
was no gap/small gap between the expiry of the initial agreement and

the signing of the fresh agreement. In the present case, there is a long
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gap between the two agreements and the said cannot be said to be a

continuation of the previous agreements.

6.8. Further in U.P. Jal Nigam v. Jaswant Singh, (2006) 11 SCC 464, the
Hon'ble Court also considered the aspects of delay, laches and
acquiescence. The Hon'ble Court specifically considered the issue of
the Respondent in the said case, having accepted the position and
thereafter raising the issue after two years (in the present case, it has
been more than 4.5 years). This judgment is also in relation to a
Government entity. Therefore attempt of the Petitioner to rely on any
status of Respondent No. 1 as Government entity or licensee does not
take away the application of principles of limitation, delay,

acquiescence, estoppel etc.

6.9. Itis submitted thatitis not permissible for a person to belatedly write
a letter and claim that non consideration of the said letter gives rise
to another cause of action. If such contention is allowed, there would
be no aspect of limitation since parties would keep writing letters to

revive the cause of action.

6.10. There is no question of taking advantage of its own wrong. There is
no wrong in as much as Respondent No. 1 had acted as per the

prevailing understanding. This was also accepted by the Petitioner.

6.11. It is submitted that the Petitioner has stated that it is the stand of
Respondent No. 1 that there can be no refund after the tariff period is
over and the Petitioner contends that the same is against the

fundamental right of persons to seek lawful refund. It is stated that
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such an interpretation of the Petitioner is incorrect. Respondent No.
1 does not retain any such amount and the amounts recovered are
adjusted against ARR. It is submitted that if at all, there is any refund
to the Petitioner, this would have to be adjusted and would lead to an
increase in ARR of Respondent No. 1. The Hon'ble Courts have
recognised that the financial aspects related to delays by a party in

following Judgements:

(a) Prabhakar v. Sericulture Deptt,, (2015) 15 SCC 1:
(b) U.P. Jal Nigam v. Jaswant Singh, (2006) 11 SCC 464

6.12. The Petitioner is also incorrect in stating that the Respondent No. 1 is
seeking to mislead Commission by portraying that the Petitioner's
claim is subsequent to the decision of Commission in Petition No.
1721 of 2018. This is in fact the stand of the Petitioner itself. The
Petitioner has indisputably filed the present Petition after the
decision of Commission in Petition No. 1721 of 2018, to recover
charges already paid by the Petitioner to Respondent No. 1. The entire
basis of the Petitioner's case is the judgment in Petition No. 1721 of
2018. Such payment was in terms of the understanding and
interpretation of the Regulations of Commission by Respondent No. 1
and the Petitioner at the relevant time and the Petitioner had not
raised any objections/issue at the said time. The Respondent No. 1
has not acted arbitrability or in an unequitable or unfair manner. The
Respondent No. 1 cannot entertain delayed claims of the parties in

such manner.
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6.13. The reliance by the Petitioner on Article 12 of the Constitution is
misplaced and such aspects cannot be considered in the present case.
On the other hand, any refund of the amounts to the Petitioner would
result in passing the same on to the distribution companies i.e.
consumers at large and other open access customers. It is wrong on
the part of the Petitioner to state that the Respondent No. 1 has acted
arbitrarily, or in an unequitable or unfair manner. The reliance by the
Petitioner on the decision of the Hon'ble Supreme Court in MP Power
Management Company Limited V. Ms. SKY Power Southeast Solar
India, (2012) 8 SCC 344 is entirely misplaced and is not applicable.
Firstly the present case is not a case of writ petition and such aspects
are not within the scope of the present proceedings. Even otherwise,
the facts of the said case were completely different. The issue relates
to aspects of the PPA and it was termination of the PPA by the licensee
which was objected to by the Generator. In this case, the Petitioner
had itself sought for pre-matured termination and agreed to pay
relinquishment charges which was in fact paid. Further there are
aspect of limitation, delay, laches and waiver/acquiescence/estoppel
which were not in issue in the said case. There, the generator had

raised the issue at the outset itself.

6.14. It is submitted that the attempt to now raise issues against the
recovery of relinquishment charges is not correct. At the time of
recovery, there was no issue in such recovery and admittedly even the
Petitioner had accepted the same. If it was the understanding of the
Petitioner that the said recovery is dehors the Regulation, the

Petitioner ought to have challenged the demand at the time it was
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7.1.

made and not in a belated manner, like in the present Petition. A
subsequent decision on the interpretation of the Regulations, in
another matter, by Commission does not obligate the Respondent No.
1 to refund the charges collected from Petitioner. The Petitioner
cannot get the benefit on account of acts done by another litigant. This
is particularly when the Petitioner’s claims are time-barred and even
otherwise barred by delays and laches. The payments having already
been adjusted in the ARR of Respondent No. 1 and passed on to
consumers at large, any reversal would have an impact on such tariff.
It is stated that any refund to the Petitioner would result in passing
on the cost since the Respondent No. 1 is entitled to the ARR and the
relinquishment charges paid by Petitioner is also adjusted in the ARR

and thereby reducing transmission charges for other customers.

The matter was heard by the Commission on, 08.11.2023, 19.08.2025
and 19.05.2026.

Mr. D.S. Doshi, on behalf of the Petitioner - CERA Sanitaryware
Limited, submitted that the present Petition is filed by the Petitioner
against erroneous applicability of the Regulations of the Commission
by the Respondent No. 1, GETCO and thereby recovery of excess
amount of relinquishment charges from the Petitioner. He submitted
that the Petitioner was having 1 MW (4 nos. x 0.250 MW) Wind
Turbine Generators (WTGs), set up under Government of Gujarat
Wind Power Policy,1993 for captive use, which were commissioned
on 20.09.1993 (0.25 MW) and on 22.09.1993 (0.75 MW) and as per
the provisions of Gujarat Wind Policy, 1993, the agreement period for

wheeling of power from 1 MW WTGs with the Respondent No. 1 was
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7.2.

for 20 years from the date of commissioning of said WTGs i.e. up to
20/22.09.2013. The Petitioner is also having another 2.5 MW (10 nos.
x 0.250 MW) WTGs which were commissioned on 30.03.1995 and the
agreement period was for 20 years from the date of commissioning of

said WTGs i.e. up to 29.03.2015.

He submitted that since the 20 years transmission agreement period
with Respondent No. 1 in respect of 1 MW WTGs was completed on
22.03.2013, the Petitioner requested Respondent No. 1 to extend the
agreement period beyond 20 years for a further period of 7-10 years
considering healthy condition of WTGs for generation of wind energy.
As per the condition put forth by the Respondent No.1, the Petitioner
signed extension in Transmission Agreement on 13.03.2014 for a
period of 10 years with applicability of prevailing transmission
charges and losses as applicable to normal Open Access consumers.
Subsequently, the Petitioner also executed extended wheeling
agreement on 23.05.2014 with the Respondent No. 2, Uttar Gujarat
Vij Company Limited (UGVCL) for a further period of 10 years. It is
submitted that the Appendix-1 of the extension Transmission
Agreement dated 13.03.2014 with Respondent No. 1 and wheeling
agreement dated 23.05.2014 with Respondent No. 2, clearly notes
that the 1 MW WTGs were already commissioned, which clearly
demonstrate that the agreement dated 13.03.2014 with Respondent
No. 2 was extension of earlier agreement after expiry of 20 years and
not for new Open Access. The extension in transmission agreement
dated 13.03.2014 for 1 MW WTGs with Respondent No. 1 contains

pre-mature termination clause.

Page 50 of 72



7.3. Moreover, with respect to 2.5 MW WTGs, the 20 years transmission
agreement period with Respondent No. 1 was completing on
30.03.2015 and accordingly, the Petitioner requested the Respondent
No. 1 to extend the agreement period beyond 20 years considering
healthy condition of WTGs for generation of wind energy. As per the
conditions put forth by the Respondent No.1, the Petitioner signed
extension in Transmission Agreement on 01.05.2015 for a period of
10 years with applicability of transmission charges and losses as
applicable to normal Open Access consumers. It is submitted that the
Appendix-1 of the extension Transmission Agreement dated
01.05.2015 with the Respondent No. 1 clearly records that the 2.5 MW
WTGs were already commissioned, which demonstrate that the
agreement dated 01.05.2015 with the Respondent No.1 was
extension of earlier agreement beyond 20 years and not for a new
Open Access. The extension in transmission agreement dated
01.05.2014 for 2.5 MW WTGs with the Respondent No. 1 also contains
pre-mature termination clause. The Petitioner submitted that
subsequent to signing of Transmission Agreement with Respondent
No. 1 on 13.03.2014 for 1 MW WTGS and Agreement dated
23.05.2014 for 2.5 MW WTGS, the Petitioner decided to discontinue
the wheeling of energy from 3.5 MW WTGs at its Kadi Plant.
Accordingly, the Petitioner approached the Respondent No.1 for
allowing termination of both extension agreements as per the
applicable Rules / Regulations. In response, it was conveyed by the
Respondent No. 1 that the implementation of termination of
transmission agreement will be effective only after the payment of

compensation amount of Rs. 219 Lakhs.
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7.4. He further submitted that the Respondent No. 1 had put a
precondition for payment of compensation amount for allowing
termination of transmission agreements. The Petitioner had shown
its bona fide and deposited the compensation amount in good faith,
which was realized by Respondent No. 1 on 11.09.2018 and
17.09.2018.

7.5. He submitted that in the Order dated 02.06.2020, the Commission in
the similar case of M/s. Prashant India Ltd. in the Petition No. 1721 of
2018 had decided that it was erroneous on part of GETCO to compute
the amount of compensation based on the formula provided under
Regulation 42 (1) (b) of GERC Open Access Regulations and the
Commission decided the principle that for the purpose of levy of
compensation under Regulation 42, the use of Long Term Open
Access rights need to be computed from the date of previous
agreement and not from the date of extension agreement.
Accordingly, the Commission directed GETCO to correct the
computation of compensation amount payable for premature

termination of extension agreement.

7.6. He submitted that in the Order dated 02.06.2020, the Commission set
out the principles in regard to relinquishment charges which can be
recovered by GETCO in a case where minimum period of long-term
access has already been completed under previous agreement and the
applicant is seeking to terminate extension agreement. The Order

dated 02.06.2020 squarely covers the case of Petitioner also.
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7.7. He submitted that upon realizing that the Respondent No.1 had
collected excess amount of relinquishment charges from the
Petitioner for allowing termination of agreements based on
erroneous computation of compensation under the Regulation 42, the
Petitioner vide letter dated 31.07.2020, giving reference to principle
decided by the Commission in the Order dated 02.06.2020, requested
the Respondent No.1 to correct the computation of compensation
amount as per the formula provided under the Regulations 42 (1) (a)
instead of Regulations 41 (1) (b) of GERC Open Access Regulations

and refund the excess amount to the Petitioner.

7.8. In response, the Respondent No.1 denied Petitioner's claim on
unsustainable grounds stating that the Petitioner's claim to
recalculate the amount of compensation as per Regulation 42 (1) (a)
of GERC Open Access Regulations is after a period of more than 2
years from the claim date of 17.03.2018 and therefore the claim is

barred by limitation of time and cannot be processed.

7.9. Thereafter, the Petitioner vide letter dated 19.05.2021 made a
representation to the Managing Director of GETCO to intervene in the
matter for allowing refund of excess amount of compensation realized

by Respondent No. 1 on the basis of erroneous calculation.

7.10. He submitted that even assuming that the limitation period of 2 years
as per Section 56 of the Electricity Act, 2003 is applicable in the
Petitioner's case the claim for refund made by the Petitioner on
31.07.2020, was well before 2 years limitation period considering

that the cause of action arose only when the Respondent No. 1 had
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realized the amount of relinquishment charges on 11.09.2018 and
17.09.2018 and further that Respondent No. 1 had effected the
termination of agreements only in the month of May 2019 and until
that period the Respondent No. 1 had recovered transmission charges

from the Petitioner.

7.11. The Petitioner submitted that the Respondent No.1, vide its reply
dated 03.01.2022, changed its stands stating that as there was no
objection by the Petitioner while making the payment of
relinquishment charges, the amount cannot be refunded. This shows
that Respondent No.1 had been deliberately changing its stands and
avoiding refund of relinquishment charges on the unsustainable

ground.

7.12. Per contra Ld. Adv. for the Respondent No. 1, GETCO, submitted that
the Transmission Agreement for 1 MW had expired on 22.03.2013
and the Petitioner had requested for extension vide letter dated
05.02.2014 i.e. much after expiry. Hence, there cannot be any
extension, and it had to be a fresh agreement which was signed on
13.03.2014 and the same was signed for 10 years. This means that the
Petitioner had blocked the capacity. In case of 2.5 MW also, the
Petitioner had signed a fresh Agreement on 01.05.2015 for 10 years
and blocked the capacity. The terms and conditions applicable are as
applicable to normal Open Access consumers. Merely because the
units were already commissioned does not mean that this is an

extension agreement.
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7.13. Ld. Adv. submitted that the Petitioner had agreed for payment of
relinquishment charges as per the GERC Open Access Regulations
2011 in case of premature termination. At that time, the Petitioner did
not raise any objection or protest about the terms and conditions nor

challenged the BPTA before the Commission or otherwise.

7.14. Itis further submitted that the Petitioner was well aware of the age of
its plant which had already completed 20 years in 2013 / 2015 and
still the Petitioner sought the Open Access for 10 years. It was open to
the Petitioner to apply for short-term, medium-term or long-term
open access as per the Open Access Regulations. However, the
Petitioner opted for 10 years, and the capacity was blocked for them.
He submitted that the Petitioner had duly paid the relinquishment
charges in 2018 without raising any issues at the relevant time. The
payment was made voluntarily and without any protest. The
Petitioner has admitted that it had made the payment without raising
any issue. The Petitioner has not produced any letter protesting the
payment or even otherwise has not stated in the Petition that it had
raised any protest. Now belatedly the Petitioner is raising issues. The
relinquishment charges recovered are adjusted against the Aggregate
Revenue Requirement (ARR) of Respondent No.1 and therefore

accounts have been duly settled.

7.15. The Respondent No.1 had acted as per the prevailing position at the
time and sought the relinquishment charges. The Petitioner was
aware of the Open Access Regulations 2011 and cannot now claim
that it went on the basis of Respondent No. 1's computation. The

Petitioner had accepted the position and cannot now claim any
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ignorance of law. The Petitioner did not raise any objection on either
the applicability of the compensation or the calculation of the amount.
The Respondent No. 1 had proceeded on the basis that the Petitioner
cannot seek Open Access for a period of 10 years and then relinquish
it prematurely without any compensation to the transmission

licensee.

7.16. It is submitted that the Petitioner having already submitted the
amount without raising any objection, had suddenly after a long
period, sought to claim from Respondent No.1 without filing any
petition or proceedings which could not be entertained by
Respondent No.l. Further, the Petitioner did not file the petition
despite the initial rejection by Respondent No.1. It is submitted that
the Petitioner cannot be permitted to now unsettle accounts which

already stand settled.

7.17. With regard to Order dated 02.06.2020 in Petition No. 1721 of 2018
cited by the Petitioner, it is submitted that it was a subsequent
decision which had come more than two years after the claim had
been raised by Respondent No.1 and nearly two years after the
payment had been made by the Petitioner. It is submitted that there
was no direction in the Order dated 02.06.2020 for Respondent No.1
to refund such relinquishment charges to persons not before the
Commission in the said Order. It is submitted that the Petitioner who
had accepted the position cannot now use the subsequent decision to

claim relief.
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7.18. It is submitted that it is well settled principle that a person cannot
sleep over its right and then claim relief when another person who
had pursued its claim received relief. The Respondent No. 1 relied on
following Judgements of Hon’ble Supreme Court to support its
arguments:

a. V. Chandrasekaran -v- Administrative Officer, (2012) 12 SCC
133
b. Sulochana Chandrakant Galande -v- Pune Municipal Transport,
(2010) 8 SCC 467.
c. M/s. Rup Diamonds and Ors. v. Union of India and Ors. (1989) 2
SCC 356, AIR 1989 SC 674
d. Jagdish Lal and Ors. v. State of Haryana and Ors. (1997) 6 SCC
538.

7.19. It is submitted that the Petitioner had agreed to pay the
relinquishment charges and accepted the liability. It cannot now
belatedly (after nearly five years) change its mind and raise issues
that the charges were erroneous. The Petitioner is barred by

principles of laches, waiver and acquiescence.

7.20. Itis further submitted that the Petitioner's contention in regard to the
cause of action for Limitation Act, 1963 arising only on 03.01.2022 is
also incorrect. The cause of action arose in March 2018 when the
claim was made and even as per the Petitioner, the claim arose in
September 2018 when the payment was made. Mere writing of letters
would not extend the limitation nor give rise to any fresh cause of

action. If this was permitted, parties would keep writing letters
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8.1.

raising new grounds and every time there is a rejection, would claim

a fresh cause of action.

We have heard the Petitioner and the Respondent No. 1 (GETCO) at
length, and have carefully perused the pleadings, the written
submissions, and the documents placed on record by both sides. We
note that the Respondent No. 1 GETCO has raised a preliminary
objection that the present Petition is barred by limitation. We
therefore consider it appropriate and necessary, to examine this
objection before proceeding any further, since if the Petition do not
succeed on the issue of limitation the Petition would be liable to be
rejected at the threshold and in that case it would not be necessary

for us to go into the merits of the case.

Following are the undisputed facts involved in the matter:

(a) The Petitioner owned 1 MW (4 nos. x 0.250 MW) Wind Turbine
Generators (‘WTGs’) set up under Government of Gujarat Wind
Power Policy, 1993 at Village: Lamba, Tal.: Kalyanpur, Dist.
Jamnagar for captive use at the Petitioner's Factory Works at
GIDC, Kadi, Dist. Mehsana. The 1 MW WTGs was commissioned
on 20.09.1993 (0.25 MW) and on 22.09.1993 (0.75 MW) and as
per the provisions of Gujarat Wind Policy, 1993, the agreement
period for wheeling of power from 1 MW WTGS with
Respondent No. 1 GETCO (erstwhile GEB) was for 20 years from
the date of commissioning of said WTGsi.e. up t0 20.09.2013. The
above 1 MW WTGs was initially established in name of Gujarat

Gas Co. Ltd, which was subsequently acquired by the Petitioner
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in the year 1997 for captive use at its works at GIDC, Kadi,

District: Mehsana.

(b) The Petitioner owned another 2.5 MW (10 nos. x 0.250 MW)
Wind Turbine Generators (‘WTGs’) set up under Government of
Gujarat Wind Power Policy, 1993 at Patelka, Tal.: Kalyanpur,
Dist. Jamnagar for captive use at the Petitioner's Factory Works
at GIDC, Kadi, Dist. Mehsana. The 2.5 MW WTGs were
commissioned on 30.03.1995 and as per the provisions of
Gujarat Wind Policy, 1993, the agreement period for wheeling of
power from 2.5 MW WTGs with Respondent No. 1 were for 20
years from the date of commissioning of said WTGs i.e. up to
29.03.2015. The above 2.5 WTGs was initially established in
name of Madhusudan Industries Limited, which was
subsequently transferred in the name of the Petitioner, vide
GEDA transfer permission letter dated 20.10.2005, for captive

use of the Petitioner at its works at GIDC, Kadi, District: Mehsana.

(c) Since the 20 years transmission agreement period with
Respondent No. 1 in respect of 1 MW WTGs was completed on
20.03.2013, the Petitioner vide letter dated 05.02.2014
requested Respondent No. 1 to extend the agreement period
beyond 20 years for further period of 10 years considering
healthy condition of WTGs. Further, Respondent No. 1 vide letter
dated 05.02.2014 had conveyed that the extension in
transmission agreement beyond 22.03.2014 can be signed
subject to payment of prevailing transmission charges and losses

as per prevailing policy. Subsequently, the Petitioner had signed
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extension in Transmission Agreement on 13.03.2014 for period
of 10 years with applicability of prevailing transmission charges

and losses, as applicable to normal open access.

(d) It is further submission of the Petitioner that in respect of 2.5
MW WTGs, the 20 years transmission agreement period with
Respondent No. 1 was completing on 30.03.2015 and the
Petitioner vide letter dated 21.01.2015 requested Respondent
No. 1 to extend the agreement period beyond 20 years. Further,
Respondent No. 1 vide letter dated 05.02.2015 had conveyed
that the extension in transmission agreement beyond
30.03.2015 can be signed subject to payment of prevailing
transmission charges and losses as per prevailing policy.
Subsequently, the Petitioner had signed extension in
Transmission Agreement on 01.05.2015 for a period of 10 years
with applicability of transmission charges and losses as

applicable to normal open access consumers.

(e) We note that subsequent to signing of Transmission Agreement
with Respondent No. 1 on 13.03.2014 for 1 MW WTGs and
Agreement dated 23.05.2014 for 2.5 MW WTGs, the Petitioner in
March 2018, decided to discontinue the wheeling of energy from
3.5 MW (2.5 MW + 1 MW) WTGs and decided to sell out the 3.5
MW WTGs under both agreements. Accordingly, the Petitioner
had approached the Respondent No. 1 for allowing termination
of both extension agreements as per the applicable
Rules/Regulations. In response, the Respondent No. 1 vide letter
dated 23.03.2018 had intimated to the Petitioner that as per the

Page 60 of 72



()

formula provided in the GERC Regulations, the amount of Rs.
1,63,20,469/- becomes payable as compensation for 2.5 MW
WTGs and amount of Rs. 55,69,853/- for 1 MW WTGs as
compensation for prematurely termination of Agreement dated
23.05.2014 and 13.03.2014 respectively. The Petitioner
accordingly deposited the compensation amount with the
Respondent No. 1 on 11.09.2018 (Rs. 33.90 Lakh) and
17.09.2018 (Rs. 185 Lakh).

It is submitted that in the Order dated 02.06.2020, the
Commission in a similar case of M/s. Prashant India Limited in
the Petition No. 1721 of 2018 had decided that it was erroneous
on part of Respondent No. 1 to compute the amount of
compensation based on the formula provided under regulation
42 (1) (b) of GERC Open Access Regulations and Commission has
decided the principle that for the purpose of levy of
compensation under Regulation 42, the use of long term open
access rights need to be computed from the date of previous
agreement and not from the date of extension agreement.
Accordingly, the Commission directed Respondent No. 1 to
correct the computation of compensation amount payable for
premature termination of extension agreement. It is relevant to
note that at the time of making these payments, the Petitioner
did not raise any contemporaneous objection, protest, or
reservation regarding the basis on which the charges had been
computed. The payments were made, and accepted, as full and

final discharge of the amount demanded.
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(g) It is the case of the Petitioner that nearly two years thereafter,
this Commission had considered a similar question in a Petition
being Petition No. 1721 of 2018 filed by other consumer, namely
Prashant India Limited. The Commission vide its Order dated
02.06.2020 decided the said Petition holding that
relinquishment charges ought to be computed by the
Respondent No.1 by applying Regulation 42(1)(a) of the Open
Access Regulations, 2011, with consideration that the extension
agreement was in continuation of previous agreement and
therefore the Regulation 42 (1) (b) will not apply for

computation of relinquishment charges.

(h) The Petitioner, placing reliance on the Prashant India Limited’s
Order, addressed a representation to Respondent No. 1 on
31.07.2020, nearly two months after the Order was passed,
seeking re-computation of the relinquishment charges already
paid by it in September 2018, on the basis that the applicable
Regulation for computation of relinquishment charges would be
Regulation 42(1)(a) rather than Regulation 42(1)(b) being
applied by the Respondent and sought consequential refund of
the resulting excess amount deposited by it. The Respondent No.
1 rejected the said request vide its communication dated
21.08.2020, stating that the facts of the Petitioner's case were

distinguishable from those in Prashant India.

(i) The Petitioner on 19.05.2021 made further representation to the
Respondent No. 1, once again requesting re-computation of

relinquishment charges. The Respondent No. 1 vide its
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communication dated 03.01.2022, once again declined the claim.
Thereafter, the present Petition came to be filed before the
Commission on 13.07.2023. We note that the present Petition
has been filed by the Petitioner after around five years post
payments of relinquishment charges were made in September
2018, over three years after the Prashant India order dated

02.06.2020.

For ease of reference, the important dates are set out below:

ST Date Event
No.
Petitioner pays
11.09.2018 relinquishment/compensation
& charges as computed by
01. 17.09.2018 Respondent No. 1, without
protest.

Order passed by the Commission
in Prashant India (Petition No.
1721 of 2018) holding that
02. 02.06.2020 Regulation 42(1)(a) shall be
applicable for computation of
relinquishment charges in that
case.

Petitioner represents to
Respondent No. 1 seeking re-

03. 31.07.2020 computation and refund, relying
on Prashant India.

04, 21.08.2020 Respondent. No. 1 rejects the
representation.
Petitioner makes a further

05. 19.05.2021 representation reiterating its

claim.
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8.3.

8.4.

ST. Date Event
No.
Respondent No. 1 once again
06. 03.01.2022 declined the claim.
07, 13.07.2023 Petition No. 2239_ of 2023 is filed
before the Commission.

We note that the Electricity Act, 2003 do not provide any specific time
limit for filing a claim of such kind before the Commission. However,
as per catena of judgments of Hon’ble Supreme Court, position is now
settled that in absence of provisions in Electricity Act, 2003, general
law of limitation as per Limitation Act, 1963 shall be applicable. It is
also not the case of either parties that the law of limitation is not
applicable in present case. The only dispute between the parties is
about the date from which the time starts to run for computation of

limitation.

We note the submission of the Respondent that the applicable
provision is the Article 113 (residuary article) of the Limitation Act,
which prescribes three years from "the date when the right to sue
accrues. In the present case, the cause of action for the Petitioner
arose in March 2018 when the claim was made and at the most in
September 2018 when the payment was made by the petitioner.
Counting from September 2018, the period of 3 years limitation
expired in September 2021. The Respondent submitted that mere
writing of letters would not extend the limitation nor give rise to any

fresh cause of action. If this was permitted, parties would keep writing
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8.5.

8.6.

letters raising new grounds and every time there is a rejection, would

claim a fresh cause of action.

Per contra, the Petitioner relies on Section 17(1)(c) of the Limitation
Act, 1963 and submits that the cause of action arose only after the
Respondent GETCO finally denied the claim of the Petitioner vide its
letter dated 03.01.2021 in response to the Petitioner’s representation
dated 31.07.2020 to Respondent No. 1 seeking re-computation and
refund, relying on Commission’s Order dated 02.06.2020 in case of
Prashant India. Accordingly, the period of limitation expires only in
January 2024, whereas the present Petition is filed on 15.07.2023
before the Commission, which is well within the limitation period of

3 years.

Since the Petitioner has relied on Section 17 of the limitation Act,
1963, we consider it appropriate to refer the same, which read as

under:

17. Effect of fraud or mistake.—

(1) Where, in the case of any suit or application for which a period
of limitation is prescribed by this Act,—

(a) the suit or application is based upon the fraud of the defendant
or respondent or his agent; or

(b) the knowledge of the right or title on which a suit or application
is founded is concealed by the fraud of any such person as
aforesaid; or

(c) the suit or application is for relief from the consequences of a

mistake; or
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8.7.

8.8.

(d) where any document necessary to establish the right of the
plaintiff or applicant has been fraudulently concealed from

him,

The Section 17 (1), more specifically Section 17 (1) (c) provides that
where a claim is based on fraud, or relief is from the consequences of
a mistake, or where the right claimed was concealed by
fraud/mistake, the period of limitation does not begin until the fraud
or the mistake is discovered, or could with reasonable diligence have
been discovered. In simple terms, where a claim is based on a mistake,
the three-year period starts only when the mistake is found out, and
not necessarily from the date of the original transaction was made. On
this basis, the Petitioner submits that the cause of action for seeking
refund from the Respnodent arose only after the Order dated
02.06.2020 passed by the Commission in Prashant India case.
According to the Petitioner, the mistake made by the Respondent in
computation of relinquishment charges had come notice only on
31.07.2020 when the Petitioner represented to Respondent No. 1
seeking re-computation and refund, relying on Prashant India and
cause of filing of suit arose only after final denial of the refund by the

Respondent GETCO vide its letter 03.01.2021.

We note that the submission of the Petitioner that the Respondent
GETCO computed and recovered relinquishment charges from the
Petitioner by applying Regulation 42 (1) (b) of the GERC Open Access
Regulations, 2011. The Petitioner had deposited said amount in

September 2018 without any protest or demur. We have examined
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the record with consideration of the submission made by both the
parties. We note that, at the time the Petitioner made the payments in
September 2018, it knew that the computation of relinquishment
charges were made by applying the Regulation 42 (1) (b) of GERC
Open Access Regulations, 2011. It is not the case that the GERC Open
Access Regulations, specifically the Regulation 42, is an introduction
of new Regulation. In the Order dated 02.06.2020, in case of the
Prashant India, it is decided that Regulation 42(1)(a) should be
applicable instead of Regulation 42(1)(b) in a specific facts of that
case only. Despite noticing this, we however, proceed on the
assumption most favourable to the Petitioner, to treat 02.06.2020, the
date of the Prashant India order, as the date the Petitioner claims to
have discovered the mistake. This is, in any event, the earliest date the
Petitioner itself relies upon, since its own letter dated 31.07.2020
refers to this order as the basis of its claim. Thereafter, the Petitioner
vide its letter dated 19.05.2021 again represented to the Respnodent
GETCO and the Respondent GETCO vide its communication dated
03.01.2022 denied the request of the Petitioner stating that the
amount was paid without protest or demur. Since, we are firstly
deciding the preliminary issue of limitation, we do not consider to go
into merit or the implication of the objections raised by the
Respondent GETCO to the effect that the payment was made without
protest or the subsequent decision cannot be a ground to alter the
settled position etc. Similarly, we also do not consider to go into the
merits of the submission of the Petitioner that it had deposited the
amount with the bonafide or the Petitioner is entitled for the refund

as per the principle subsequently decided by the Commission in
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8.9.

Prashant India case. What we consider it relevant at this stage, is to
examine the implications of these submissions made by the parties,

while determining the preliminary issue of limitation.

We note the submission of the Petitioner that the error /mistake
committed by the Respondent GETCO in computation of
relinquishment charges was only crystalized in the Order dated
02.06.2020 passed by the Commission in the Prashant India case and
thereafter there were exchange of communications between parties
firstly vide letter dated 30.07.2020 by the Petitioner. Thus, without
determining the issue on its merit and proceed on the assumption
most favourable to the Petitioner, to treat 02.06.2020, the date of the
Prashant India order, wherein, as per the submission of the
Petitioner, the error /mistake in computation of relinquishment
charges was crystalized, as the date the Petitioner claims to have
discovered the mistake, we are of the considered view that the cause
of action for the Petitioner had commenced from 02.06.2020, the date
on which the Commission passed order in the Prashant India case,. As
per our view, it was incumbent upon the Petitioner to take timely
actions including filing of Petition within limitation period of 3 years
from the date when error/ mistake, as per the Petitioner’s own
submission was crystalized. Three years from 02.06.2020 come to an
end on 01.06.2023. The present Petition was filed on 13.07.2023,
which is about six weeks after this period had already ended. So even
taking the date most favourable to the Petitioner, the Petition has

been filed late.
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8.10. We do not agree with the submission made on behalf of the Petitioner
that the limitation period of 3 years should be counted from the date
when the Respondent GETCO rejected the request of the Petitioner i.e
counting 3 years from 03.01.2022. It was open for the Petitioner to
exchange communications as per their convenience, however, it does
not get pushed further merely because the Petitioner took time to
write its first letter, or because the exchange of letters with
Respondent No. 1 continued for some time thereafter. If the
Petitioner's approach were accepted, a party could delay the start of
the three-year period simply by choosing when to write its first letter,
and by allowing correspondence to continue for as long as it wishes.

This would defeat the very purpose of having a time limit.

8.11. We agree with the submission of the Respondent GETCO that mere
writing of letters would not extend the limitation nor give rise to any
fresh cause of action. If this was permitted, parties would keep on
writing letters raising new grounds and every time there is a
rejection, would claim a fresh cause of action. This position is also
settled by various judgments of Hon’ble Supreme Court as sought to
refer by the Respondent GETCO in case of (i) Geo Miller & Co. Pvt. Ltd.
-v- Rajasthan Vidyut Utpadan Nigam Limited, 2019 SCC Online SC
1137 and (ii) C.P. Kapur -v- The Chairman and Ors., 2012 SCC OnLine
Del 5465: (2013) 198 DLT 56.

8.12. These decisions hold that once a party knows the basis of its claim and
has raised it with the other side, further letters and reminders do not

create a fresh three-year period each time. Applying this here,
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communications exchanged between the parties were simply a
continuation of the same dispute that had already begun. These later

letters do not start the clock afresh.

8.13. We also note that the Petitioner has not shown any specific reason for
delay in approaching the Commission, except claiming ongoing
communications between parties as reasons for delay. Even
assuming the Commission has the power to excuse delay in a proper
case, no such case has been made out here. The letters exchanged
between the parties from 31.07.2020 to 15.07.2023 do not, by
themselves, explain or excuse this delay. On the contrary, the
documents on record indicates that the Petitioner knew about its
claim well in time, and had every chance to approach this Commission
in timely manner, but chose to keep writing to GETCO before filing

present Petition.

8.14. With consideration of above, we hold that three years limitation
period is to be reckoned from 02.06.2020 and had come to an end on
01.06.2023. The present Petition was filed on 15.07.2023, which is
about six weeks after this three-year period had already ended. So
even on the most favourable view for the Petitioner, taking the closer
date it relied on as the starting point, the Petition is beyond time and

suffers from delay and latches.

9. Asregards submission of the Respondent GETCO that time should be
counted from the date when the payment was made by the Petitioner,
is concerned, we do not consider it necessary to render any finding on

this issue, as the Petition fails in any event, even taking the earlier and
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10.

11.

more favourable date of 02.06.2020 as starting point for counting the
limitation period. If the time were counted from the dates of payment,
that is, 11.09.2018 and 17.09.2018, the position would be worse for
the Petitioner. Three years from these dates came to an end in
September 2021, nearly two years before the Petition was filed. Thus,
even with the most generous view , the petitioner failed to pass the

test of limitation.

Since we have held that the Petition is filed after the expiry of
limitation period, we do not think it necessary to decide the other
issues raised by the parties in the present case such as whether
Regulation 42(1)(a) or Regulation 42(1)(b) is the correct provision,
whether the cash of Prashant India applies to the facts of this case, or
whether the Petitioner gave up its right to a refund by paying without
objection. Once a claim is found to be time-barred, that is enough, by
itself, to dispose of the Petition. Deciding the other questions here
would serve no real purpose. We leave all these questions open, to be

examined in a proper case in future, if and when they arise.

We make it clear that our decision in this Order is confined to the issue
of limitation only. We have not examined or expressed any opinion on
the merits of the underlying dispute, qua, the correct method of
computing relinquishment charges under Regulation 42(1)(a) or
Regulation 42(1)(b) of the Open Access Regulations, 2011, the
applicability of the Commission's order dated 02.06.2020 in Prashant
India (Petition No. 1721 of 2018) to the facts of the present case, or

the plea of waiver and acquiescence raised by Respondent No. 1.

Page 71 of 72



12. In view of the above facts and circumstances, we pass the following

Order:

Order

(1) The Petition is rejected at the threshold, on the ground that it has
been filed after the period of limitation, for the reasons recorded

above.

(2) The Commission has not gone into the merits of the dispute,
including the computation of relinquishment charges under the
provisions of GERC Open Access Regulations, 2011, applicability
of the Order of the Commission in case of Prashant India in

Petitioner’s case, or the question of waiver, demur, etc.

13. With this Order, the present Petition stands disposed of.

14. Order accordingly.

Sd/- Sd/- Sd/-
[Jatin N. Thakkar] [Hiren Shah] [Pankaj Joshi]
Member Member Chairman

Place: Gandhinagar.
Date: 12/08/2026.
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